Jane Graham, Esq.
737 Main Street, Suite 100
Safety Harbor, FL 34695
(727) 291-9526
June 6, 2022
Mayor Costa Vatikiotis
City of Tarpon Springs
324 East Pine Street
Tarpon Springs, FL 34689
Via email: ijacobs@ctsfl.us
Re:

Cover Letter and Instructions for Motion for Stay for Anclote Harbor Approvals

Dear Honorable Mayor Vatikiotis:
Thank you for your continued public service to the City of Tarpon Springs. As you know, I
represent Concerned Citizens of Tarpon Springs, Inc., a Florida non-profit corporation also known
as Friends of Anclote River, currently appealing the approvals of “Anclote Harbors Project” in
Pinellas County Circuit Court, Appellate Division. Concerned Citizens of Tarpon Springs, Inc. v.
City of Tarpon Springs, Case No. 21-000004-AP-88B (Fla. 6th Jud. Cir.).
Concerned Citizens submits for the City Commission’s consideration the enclosed Motion
for Stay Pending Appeal (“Motion”), which requests the City of Tarpon Springs City Commission
(“Commission”): (1) stay the enforcement of Resolution 2021-52, Ordinance 2021-15, and Resolution
2021-60 within the City of Tarpon Springs; and (2) stay the issuance of any building permit, tree removal
permit, certificate of occupancy, or any other City-issued permit, contract, land use approval, or any other
approval relating to the Anclote Harbor project, pending the disposition the case.
We request the following instructions be provided during the hearing:
1. The City Commission is the lower tribunal in the pending case Concerned Citizens
of Tarpon Springs, Inc. v. City of Tarpon Springs, Case No. 21-000004-AP-88B
(Fla. 6th Jud. Cir.), and has continuing jurisdiction, in its discretion, to grant,
modify, or deny a stay pending appeal.1
2. To prevail on a motion for stay on appeal, a party must establish: (1) a likelihood of
success on the merits, and (2) a likelihood of harm absent the entry of a stay. 2

1
2

Fla. R. App. P. 9.190(e)(3).
Sunbeam Television Corp. v. Clear Channel Metroplex, Inc., 117 So. 3d 772 (Fla. 3d DCA 2012).
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Jane Graham, Esq.
737 Main Street, Suite 100
Safety Harbor, FL 34695
(727) 291-9526
Concerned Citizens raises meritorious issues in their Amended Petition dated April 25, 2022 that
are likely to prevail, and highlights two of them in this letter. First, the City departed from the essential
requirements of law by disregarding their own law and procedures by approving a primary residential use
in a CG district as a conditional use when only a secondary residential use is allowed as a conditional use.
A future land use map amendment would be required to approve such a change, but this procedure was
bypassed. Second, the City applied an erroneous “on balance” standard in evaluating Comprehensive Plan
consistency, departing from the essential requirements of law because land use plans must be strictly, not
flexibly, applied. Attached you will find a binding case directly on point supporting both arguments, which
makes it likely the Court would quash the Anclote Harbor approvals as a departure from the essential
requirements of law based on the merits of the arguments. Baker v. Metropolitan Dade County, 774 So.
2d at 20 (Fla. 3d DCA 2000).
The likelihood of harm if the stay is not granted is high for Concerned Citizens. Concerned
Citizens is an organization committed to enjoying and preserving the environmental beauty of the
Anclote River as an important feature of Tarpon Springs’ cultural history. If Anclote Harbor breaks
ground, there will be immediate destruction and degradation of important habitat and harm and
harassment to wildlife. Damage to this habitat cannot be undone or restored. Permitting for the
Project is currently moving forward, as reviewed by the Commission at the April 21, 2022 City
Commission Work Session. In addition, the Future Land Use Map Amendment for a
Recreation/Open Space and Preservation portion of the property has a date certain of June 20, 2022
in front of the Planning Commission. (Exhibit “6” at 87).
Concerned Citizens respectfully requests this motion is decided by roll call vote at the June
14, 2022 City Commission meeting at a time certain.
Sincerely,

Jane Graham, Esq., BCS
Sunshine City Law
Enc.
Cc: Irene Jacobs
Thomas Trask
Jay Daigneault
E.D Armstrong
Scott McLaren
Shane Costello
2

IN THE CITY COMMISSION OF THE CITY OF TARPON SPRINGS
CONCERNED CITIZENS OF
TARPON SPRINGS, INC.,
Affected Party,
v.

Re: Case No.: 21-000004-AP-88B

CITY OF TARPON SPRINGS;
KAMIL SALAME; MORGAN
DEVELOPMENT GROUP, LLC,
City and Applicant.
MOTION FOR STAY PENDING APPEAL
Concerned Citizens of Tarpon Springs, Inc., (“Concerned Citizens”)
by and through undersigned counsel, pursuant to Fla. R. App. P.
9.190(e)(3), respectfully requests the City of Tarpon Springs City
Commission (“Commission”): (1) stay the enforcement of Resolution
2021-52, Ordinance 2021-15, and Resolution 2021-60 within the City of
Tarpon Springs; and (2) stay the issuance of any building permit, tree
removal permit, certificate of occupancy, or any other City-issued permit,
contract, land use approval, or any other approval relating to the Anclote
Harbor project, pending the disposition of Case No. 21-000004-AP-88B.

1

1.

On April 25, 2022, Concerned Citizens filed an amended

petition (“Petition,” attached as Exhibit “1” at 1) for writ of certiorari
challenging the Commission’s approvals of: (1) the residential
conditional use for the Anclote Harbor project under Resolution 202152; (2) the Anclote Harbor rezoning and the preliminary planned
development plan under Ordinance 2021-15, and (3) the Anclote
Harbor

final

planned

development

under

Resolution

2021-60

(collectively the “Approvals”). Concerned Citizens of Tarpon Springs,
Inc. v. City of Tarpon Springs, Case No. 21-000004-AP-88B (Fla. 6th
Jud. Cir.).
2.

1

On certiorari petition of a local government decision to the

Circuit Court, the Circuit Court provides a “first tier” certiorari review,
in which it determines whether: (1) the local government provided the
parties procedural due process; (2) the local government observed the
essential requirements of the law; and (3) the local government’s

1

On March 25, 2022, the Court consolidated Concerned Citizens three
previous appeals, (case numbers 21-000004-AP-88B, 21-000030-AP88B, and 21-00031-AP-88B), and dismissed the petitions without
prejudice, granting Concerned Citizens thirty days to amend its Petition to
establish standing. Concerned Citizens filed the Amended Petition on
April 25, 2022, and on April 27, 2022, the Court ordered respondents to
respond to the merits of the Petition. Morgan Group filed an answer, which
the City joined. Concerned Citizens’ reply is due June 13, 2022.
2

decision is based on substantial competent evidence. Sarasota
County v. BDR Invests., LLC, 867 So. 2d 605, 607 (Fla. 2d DCA 2004).
3.

Concerned Citizens has the right to appeal the Approvals

under Fla. R. App. P. 9.100(b)-(c) and Fla. R. App. P. 9.190(b)(3).
4.

Fla. R. App. P. 9.190(e)(3), provides:

A party seeking to stay administrative action, not governed by
the Administrative Procedure Act, shall file a motion in the lower
tribunal, which shall have continuing jurisdiction, in its discretion,
to grant, modify, or deny such relief.
The City Commission is the lower tribunal in this action.
5.

To prevail on a motion for stay on appeal, a party must

establish: (1) a likelihood of success on the merits, and (2) a likelihood of
harm absent the entry of a stay. Sunbeam Television Corp. v. Clear
Channel Metroplex, Inc., 117 So. 3d 772 (Fla. 3d DCA 2012).
6.

While the Petition pends in Pinellas County Circuit Court,

Concerned Citizens requests a stay from the Commission as the lower
tribunal with continuing jurisdiction to grant such relief.
I. Concerned Citizens’ Petition Raises Issues That Have Merit
and Are Likely to Prevail.
Concerned Citizens’ Petition raises issues that have merit and
are likely to prevail, including but not limited to: (1) the Commission
departed from the essential of requirements of law by approving the
3

conditional use of a primary residential use in the Commercial General
(CG) district where only a secondary (supporting) residential use could
be approved by a conditional use approval. A future land use map
amendment was required; (2) the Commission applied an erroneous
“on balance” Comprehensive Plan consistency standard to allow
admitted inconsistencies; and (3) the Commission denied procedural
due process by depriving a real opportunity to be heard at meaningful
time and manner.
a. Departures from the Essential Requirements of Law
“Whether the essential requirements of law were observed”
means whether the correct law was applied. Haines City Cmty.
Dev. v. Heggs, 658 So. 2d 523, 530 (Fla. 1995). Failure to observe
the essential requirements of law means commission of an error so
fundamental in character as to fatally infect the judgment and render
it void. State v. Smith, 118 So. 2d 792, 795 (Fla. 1st DCA 1960). In
quasi-judicial hearings it typically involves the interpretation and
application of local ordinances. See Colonial Apartments, LP v. City of
Deland, 577 So. 2d 593, 598 (Fla. 5th DCA 1991) (“the correct law
applicable in the case was to give the zoning ordinance its plain and
obvious meaning”).
4

Quasi-judicial boards do not have the power to ignore, invalidate
or declare unenforceable the legislated criteria they utilize in making
their quasi-judicial determinations. Miami–Dade County v. Omnipoint
Holdings, Inc., 863 So. 2d 375, 377 (Fla. 3d DCA 2003); Alvey v. City
of N. Miami Beach, 206 So. 3d 67, 73–74 (Fla. 3d DCA 2016). It is not
necessary that the record reveal that the governing body or its
members have in fact acted capriciously or arbitrarily. It is the
opportunity, not the fact itself, which will render an ordinance
vulnerable. City of Miami v. Save Brickell Ave., Inc., 426 So.2d 1100,
1104 (Fla. 3d DCA 1983) (emphasis added).
1. City Applied the Wrong Law by Approving A Primary
Residential Use in CG through a Conditional Use
Approval Instead of a Future Land Use Map Amendment.
Here, as stated in the Petition, Resolution No. 2021-52 is void
because the City applied the wrong procedure and law by approving
the conditional use of a primary residential use in the Commercial
General (CG) district where only a secondary (supporting) residential
use could be approved via conditional use approval. Instead, Morgan
Group should have applied for a future land use map amendment
pursuant to Section 207.03(C), LDC.

5

The City of Tarpon Springs Land Development Code defines a
primary use as “the main use of land or structures, as distinguished
from a secondary or accessory.” Section 241.00(163), LDC.
Secondary uses typically serve support functions to the primary land
uses and are of secondary importance in terms of the area having
zoning approval. Definitions, FLU, CP. Primary Uses in CG are limited
to “Office, Personal Service/Office Support, Retail Commercial,
Commercial/Business

Service,

Transient

Accommodation,

Wholesale/Distribution, Storage/Warehouse.” Policy 2.4.3(d), FLU,
CP. Residential is not listed as a primary use in CG. Secondary uses
include

“Residential

(requires

conditional

use

review

for

compatibility)”. Policy 2.4.3(e), FLU, CP. While a residential use
may be allowed as a secondary or supporting role through a
conditional use approval, no similar procedural vehicle allows the
approval of residential use as the primary use in CG. Policy
2.4.3(d), FLU, CP.
Here, the proposed Anclote Harbor Project is a multifamily
residential development composed of 404 residential units clustered
in five buildings. The Project proposes no commercial, office, retail,
transient accommodation, wholesale, or warehouse on the site.
6

Concerned Citizens’ land use planning expert Richard Gehring stated
during his October 27th, 2022 testimony:
You are making a de facto land use decision in a
conditional approval…residential use [that] was put
there to be a component of mixed use so there would be
activity and people wouldn’t have to all drive and they
could live on the site…So those conditions aren’t
happening…The secondary use is becoming the primary
use and you’re making what was a big business site into
a residential site.”
The City’s approval of a primary residential use through a
conditional use based on criteria under Section 209.01 applied the
wrong procedure and law, resulting in a departure from the essential
requirements of law. Baker v. Metropolitan Dade County, 774 So. 2d
at 20 (Fla. 3d DCA 2000) (county quasi-judicial board departed from
the essential requirements of law by applying commercial designation
on lot instead of property’s actual residential designation in a special
exception application, and circuit court then failed to apply the correct
law when it concluded that the county’s quasi-judicial board had the
authority to reject the plan designation); see also Surf Works, L.L.C.
v. City of Jacksonville Beach, 230 So. 3d 925, 930-931 (Fla. 1st DCA
2017) (finding departure from the essential requirements of law when
circuit court and local government denied rezoning application by
relying on code section concerning zoning amendments instead of
7

section concerning redevelopment districts, which governed kind of
application at issue). Morgan Group failed to distinguish, or even
address the cases cited above in its May 13, 2022 Answer to the
Petition.
This

departure

from

the

essential requirements

of

law

circumvented the state-mandated process for public and agency
review of future land use map amendments resulting in a violation of
a clearly established principle of law and resulted in a miscarriage of
justice. See Fla. Stat. §163.3184. A conditional use is reviewed by
Planning and Zoning Board and voted by the City Commission once.
Section 209.00(j), LDC. Future land use map amendments, even those
on 50 acres or less, are required to be reviewed by numerous state
agencies, and affected parties may challenge the local government’s
adoption through a Division of Administrative Hearings (“DOAH”)
petition. Fla. Stat. 163.3184; Fla. Stat. 163.3187(5)(a).
To be clear, this is not an argument that Resolution No.
2021-52 is inconsistent with the Comprehensive Plan. This is an
argument

that

the

Commission

departed

from

the

essential

requirements of law by applying the wrong law in the City’s land

8

development code and by approving the application through a
conditional use approval instead of a future land use map amendment.
2. The City applied an erroneous “on balance”
Comprehensive Plan consistency standard to allow
admitted inconsistencies.
The City applied an erroneous “on balance” Comprehensive Plan
consistency standard to allow admitted inconsistencies which was
both a departure from the essential requirements of law and invalid as
an unconstitutional delegation of legislative power. A quasi-judicial
board does not have the power to approve a development order it
knows to be inconsistent with the comprehensive plan. Baker, 774 So.
2d at 18 (holding circuit court failed to apply correct law in concluding
that county quasi-judicial board had authority to reject comprehensive
plan designations on “fundamental fairness” grounds). In Baker, the
County argued that they had authority to reject plan designations
because it was “fundamentally unfair.” Id. The Third District Court of
Appeal rejected the County’s argument and held that “fundamental
fairness” questions are judicial ones within the jurisdiction of the
courts, which a county quasi-judicial board does not have the authority
to reject. Id. at 20. The Third District cited Machado v. Musgrove, 519

9

So. 2d 629 (Fla. 3d DCA 1987), which required land use plans to be
strictly, rather than flexibly, applied. Id. at 18.
Baker, (attached as Exhibit “2” at 62), is directly on point and
controls. Here, Tarpon Springs City staff admitted throughout the
“Staff-Report Tarpon Springs Comprehensive Plan Consistency” and
during the October 26, 2021 hearing that the assessment of
consistency was based on an “on balance” approach, identifying
specific policies “as policies of concern with staff analysis provided for
in italics.” See red arrow examples in Exhibit “3” at 69-78. Like the
County’s “fundamental fairness” approach in Baker, the City departed
from the essential requirements of law by using their authority to pick
and choose which provisions of the Plan to apply through an undefined
and vague “on balance” approach. See Machado, 519 So. 2d at 635
(“A comprehensive plan is not a ‘vest-pocket tool’ for making individual
zoning changes based on political vagary”).
The Petition is the proper vehicle to challenge the erroneous “on
balance” standard to evaluate consistency with a comprehensive plan.
Baker reviewed the issued raised in petition for writ of certiorari and
not a comprehensive consistency challenge under Section 163.3125.
The Third District explained,
10

There simply is no necessity for the objectors to challenge the
order as being plan inconsistent. The county knows it is and
has so pronounced. It would serve no purpose to require a
verified complaint to be filed with the county seeking its ruling
on consistency. We will not require such a useless act.
Baker at 18 (emphasis added).
Ordinance 2021-15 and Resolution 2021-60 departed from the
essential requirements of law for the same reasons explained above.
b. The City denied both Concerned Citizens and members
of the public procedural due process in the adoption of
the Approvals, constituting a fundamental error and
rendering the Approvals void.
Procedural due process requires both fair notice and a real
opportunity to be heard “at a meaningful time and in a meaningful
manner.” Keys Citizens for Responsible Gov’t, Inc. v. Fla. Keys
Aqueduct Auth., 795 So. 2d 940, 948 (Fla. 2001) (quoting Mathews v.
Eldridge, 424 U.S. 319, 333 (1976)). Denial of either constitutes
fundamental error. Perez v. Maldonato, 324 So. 3d 1011, 1013 (Fla.
3d DCA 2021). The amount of process due varies based on the
particular factual context surrounding an administrative proceeding.
Id. To qualify under due process standards, the opportunity to be heard
must be meaningful, full and fair, and not merely colorable or illusive.”
Dep’t of Highway Safety & Motor Vehicles v. Hofer, 5 So. 3d 766, 771
(Fla. 2d DCA

2009). The Petition describes a series of facts
11

throughout the quasi-judicial hearings which demonstrate that
procedural due process was denied in a meaningful time and manner.
See Exhibit “1” at 42-58.
II.

Concerned Citizens will be irreparably harmed if a stay is
not granted.

Concerned Citizens is an organization committed to enjoying and
preserving the environmental beauty of the Anclote River as an important
feature of Tarpon Springs’ cultural history. Allowing this project to move
forward will result in the immediate destruction and degradation of
important habitat and immediate harm and harassment to wildlife, as well
as placing its members at risk on the road.
While the Petition pends in Circuit Court, the Morgan Group
continues to march toward approvals at all agency levels. At the April 21,
2022 City Commission Work Session, the Commission reviewed the
status of the conditions and requirements for Ordinance 2021-15 and
Resolution 2021-60, attached as Exhibit “5” at 82-83. In addition, the
Future Land Use Map Amendment for a Recreation/Open Space and
Preservation portion of the property has a date certain of June 20, 2022
in front of the Planning Commission. (Exhibit “6” at 87).
If Concerned Citizens prevails on appeal sometime in the future and
permits have already been issued and construction has begun, damage
12

to this habitat cannot be undone or restored. Under these circumstances,
the effect of a failure to grant a stay will deny Concerned Citizens fully
effective relief from its petitions and inflict material and irreparable harm
on their rights. A stay is further justified because it is the only means of
protecting Concerned Citizens’ rights while ensuring proper and orderly
access to the judicial system.
Note that the harm evaluated is the “likelihood of harm absent the
entry of a stay.” Sunbeam Television, 117 So. 3d at 772 (emphasis
added). Purported harm to the Morgan Group from a stay if granted, is
immaterial and irrelevant.2
As such, Concerned Citizens respectfully requests that the
Commission as the lower tribunal in this proceeding: (1) stay the
enforcement of Resolution 2021-52, Ordinance 2021-15, and Resolution
2021-60; and (2) stay the issuance of any building permit, tree removal

2

Even if harm to the Morgan Group were evaluated as an element to
granting the stay, they could not show any harm from a stay pending
appeal. Morgan Group is not a legal title holder to the property. Exhibit “4”
at 79. Morgan’s SWFWMD permits are still pending and incomplete.
Exhibit “7” at 89-93. Morgan does not hold legal title to the property.
A property owner must continue to hold legal title to the property at all
stages of the litigation to obtain relief under the Bert J. Harris,
Jr., Private Property Rights Protection Act. Dean Wish, LLC v. Lee Cnty.,
326 So. 3d 840, 847 (Fla. 2d DCA 2021), review denied, No. SC21-1529,
2022 WL 852956 (Fla. Mar. 23, 2022)
13

permit, certificate of occupancy, or any other permit, contract, land use
approval, or any other approval from the City relating to the Anclote
Harbor project until the disposition of the petitions. Concerned Citizens
requests this motion is decided by roll call vote at the June 14, 2022
City Commission meeting at a time certain.
Respectfully submitted,
Jane Graham, Esq.
FBN 68889
jane@sunshinecitylaw.com
jane@jcgrahamlaw.com
Sunshine City Law
737 Main Street, Suite 100
Safety Harbor, Florida 34695
(727) 291-9526
Attorney for Petitioner Concerned
Citizens of Tarpon Springs, Inc.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that the foregoing document – Petitioner’s
Motion for Stay Pending Appeal – has been delivered to Jay
Daigneault, attorney for City of Tarpon Springs., Trask Daigneault, LLP,
Harbor Oaks Professional Center, 1001 South Fort Harrison Avenue,
Suite 201, Clearwater, FL 33756 by e-mail on June 6, 2022 at
Jay@cityattorneys.legal, and to Scott McLaren and E.D. Armstrong,
attorneys for Morgan Group Development, LLC, at Hill, Ward and
Henderson, at 600 Cleveland Street, Suite 800, Clearwater, FL 33755
and 3700 Bank of America Plaza, 101 East Kennedy Boulevard, Tampa,
FL 33602 by e-mail on June 6, 2022 at scott.mclaren@hwhlaw.com
and ed.armstrong@hwhlaw.com.
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/s/ Jane Graham
JANE GRAHAM, ESQ.
FBN 68889
P: jane@sunshinecitylaw.com
S: jane@jcgrahamlaw.com
Sunshine City Law
737 Main Street, Suite 100
Safety Harbor, Florida 34695
(727) 291-9526
Attorney for Petitioner Concerned
Citizens of Tarpon Springs, Inc.
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EXHIBIT 1

IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
OF THE STATE OF FLORIDA, IN AND FOR PINELLAS COUNTY,
FLORIDA
CONCERNED CITIZENS OF
TARPON SPRINGS, INC.,
Petitioner,
v.

Case No.: 21-000004-AP-88B

CITY OF TARPON SPRINGS;
KAMIL SALAME; MORGAN GROUP
DEVELOPMENT, LLC,

Petition filed pursuant to
Fla. R. App. P. 9.100(f)(2)

Respondents.
_________________________________________________________
AMENDED PETITION FOR WRIT OF CERTIORARI
_________________________________________________________
Jane Graham, Esq.
FBN 68889

jane@sunshinecitylaw.com
jane@jcgrahamlaw.com
Sunshine City Law
737 Main Street, Suite 100
Safety Harbor, Florida 34695
(727) 291-9526
Attorney for Petitioner Concerned
Citizens of Tarpon Springs, Inc.
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AMENDED PETITION FOR WRIT OF CERTIORARI
Petitioner,

Concerned

Citizens

of

Tarpon

Springs,

Inc.,

(“Concerned Citizens”) a Florida non-profit corporation, respectfully files
this amended petition for writ of certiorari (“Petition”), and alleges:
INTRODUCTION
Concerned Citizens appeals the City of Tarpon Springs (“City”)
2021 approvals of the Anclote Harbor Project under Resolution 2021-52,
Ordinance

2021-15,

and

Resolution

2021-60

(collectively

the

“Approvals”). The Anclote Harbor project is a proposed 404-unit
multifamily development next to the Anclote River (“Project”). The
Approvals depart from the essential requirements of law on numerous
grounds and fail to afford procedural due process rights, rendering them
void.
The Anclote Harbor project is proposed on a 72.62-acre site on the
east side of U.S. Highway 19 North next to the Anclote River in Tarpon
Springs, eternally vacant with saltmarsh

and

mangrove

systems,

wetlands, and bald eagle nests (“Property”). Infamous as “the Wal1

2

Mart” site, it had been previously approved by the City of Tarpon Springs
(“City”) Commission

(“Commission”) in 2005 for a Wal-Mart. Plans fell

through after years of litigation from a coalition of concerned citizens, the
original founders of Concerned Citizens of Tarpon Springs, Inc. Fast forward
to 2020, and a new Houston, Texas based developer, Morgan Development
Group, LLC (“Applicant”)

applied

to

build

a

404-unit

multifamily

development on the site. Again, the City approved the applications.
Concerned Citizens filed a petition for writ of certiorari to quash the approval.
Concerned Citizens of Tarpon Springs Inc. v. City of Tarpon Springs, Case
21-00004-AP-88B . While the case pended in the Appellate Division of
Pinellas County Circuit Court, Applicant resubmitted new applications for
the project to the City, this time with a final development plan and
adjustments to the Project access.
On October 28, 2021 at 4:51 am, the Commission approved
Resolution 2021-52 for the conditional use application use of a primary
residential use in the Commercial General (CG) district where only a
secondary (supporting) residential use could be approved. This amounted
2

3

to backdoor effort to change the future land use on the parcel without
complying with the required procedure to apply for a future land use map
amendment. The City also applied an erroneous “on balance” standard to
evaluate Comprehensive Plan to allow admitted inconsistencies. These are
departures from the essential requirements of law, rendering Resolution
2021-52 void.
On November 10, 2022, the Commission approved Ordinance
2021-15 and Resolution 2021-60, which also depart from the essential
requirements of law on the same grounds, plus illegal contract zoning
based on collateral agreements between the City and Applicant.
In addition, the October and November 2021 hearings individually
and cumulatively demonstrated a pattern amounting to a procedural due
process violation for Concerned Citizens.
Copies of those portions of the record of the proceedings relied upon
by Concerned Citizens in support of their Petition are set forth in the
Appendix previously filed in Case No. 21-00030-AP-88B and Case No. 2100031-AP-88B. References to those portions of the Appendix filed in Case
3

4

No. 21-00030-AP-88B are designated by “A1” and Case No. 21-00031-AP88B as “A2,” followed by the bates page number; for example: A1.17-18.
References to the October 26, 2021 transcript are designated by “T1,”
October 27-28 are “T2,” and November 9-10 are “T3,” as filed in Case No.
21-00031-AP-88B, followed by the applicable page number and line of the
transcript; for example: T1.1:1-5. Citations to the City of Tarpon Springs Land
Development Code are designated by “section of the Code, followed by LDC,
for example: Section 81.00, LDC. Citations to the City of Tarpon Springs
Comprehensive Plan are designated by “Policy of the Plan or Page, followed
by Element and CP, for example: Policy 1.2.3, FLU, CP. For information on
timing through the meeting, we have provided hyperlinks to the Official City
of Tarpon Springs Youtube video recordings at A2.3533. References to the
Youtube videos of the proceedings are designated by A2.3533, Link # 1 at
1:01.
THE PARTIES
1.

Petitioner, Concerned Citizens, also known as Friends of

Anclote River, is a Florida not-for-profit corporation. Standing is
4

5

discussed in the Jurisdiction, Standing, and Venue section below and the
Memorandum of Law filed concurrently and adopted and incorporated
herein.
2.

Concerned Citizens’ purpose is:
to preserve the life, health, and environmental beauty of
the Anclote River and connected bayous and waters
within Tarpon Springs, and the public safety of those
who enjoy it.
A2.2576.

3.

Concerned Citizens is composed of a group of individuals who

enjoy Anclote River and the immediate surrounding area through
kayaking, fishing, birding, stargazing, hiking, and drone photography,
among other activities. A2.2576. All members are persons interested in
the purposes of Concerned Citizens who live within, or frequently visit the
surrounding area of the Anclote River in Tarpon Springs and its
connected bayous and waters, and each of the Members will be
adversely affected by the Project in a way that differs in kind and degree
from that suffered by the community at large. A2.2576.
4.

Concerned Citizens’ mission is:
5

6

(1) to be a group for likeminded members of the
community to safely enjoy the recreational and
environmental opportunities of Anclote River within
Tarpon Springs;
(2) minimize new development and sources of
pollution to Anclote River while protecting the fish
and wildlife that inhabit it, and
(3) preserve and protect greenspace surrounding
Anclote River for public use, safety, and enjoyment.
A2.2576.
The organization is committed to enjoying and preserving the
environmental beauty of the Anclote River as an important feature of
Tarpon Springs’ cultural history. Concerned Citizens is also committed to
preserving the safety and lifestyle of those who live and visit Anclote
River and its connected waters in Tarpon Springs. A2.2576
5.

Concerned Citizens litigated against development on the

Property before. In 2005, Concerned Citizens objected to a proposed
Wal-Mart development located on roughly 74 acres on US 19 bordering
the Anclote River in Tarpon Springs. A2.2570. After the Wal-Mart
Supercenter site plan was approved, Citizens petitioned for writ of certiorari.
Concerned Citizens of Tarpon Springs, Inc. et al. v. City of Tarpon Springs,
6

7

No. 05-14AP-88B, 2 (Fla. 6th. Jud. Cir. March 28, 2006). After a long fight
in court, Wal-Mart abandoned plans to build on that site. A2.2582. Since
then, members of Concerned Citizens have advocated to elected officials
to transform the Property into a public park at the local and regional level.
A2.2570-72.
6.

Concerned Citizens President Peter Dalacos stated during the

October 27, 2021 hearing that he lives at 514 Ashland Avenue, Tarpon
Springs. T2:300-8. He stated, “I live right off a Kreamer Bayou that is fed
by the Anclote River, the Springs, and also from the Gulf of Mexico. I
kayak there, I swim there, I fish there, I’ve grown up there. Where I live
now, I can walk a block and take my kayak and go kayaking.” T2:304-49., “I have that opportunity now to enjoy the Anclote River and it’s bayous”
T2:306:4-5. Dalacos stated that he joined the Board of Concerned
Citizens in 2011 and became president in 2013. T2:301:19-20.
7.

President Dalacos repeatedly met with City staff on behalf of

Concerned Citizens, a representative for the Trust for Public Land, and

7
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City Manager Mark LeCouris to save the land on the Property and “to
make it a park.” T2.302:1-8.
8.

During the October 27, 2021 hearing, Carl Wagenfohr, a

Concerned Citizens board member since 2008, testified that he is a
resident of Tarpon Springs and that he “live(s) over on Lake Tarpon,
actually not far from the property in question. I actually drive by there
nearly on a daily basis. I take Jasmine Avenue to Spruce.” T2.265:2-7;
A1.823.
9.

Respondent, City, is a governmental entity and political

subdivision of the State of Florida duly authorized by law to approve
conditional uses within its boundaries. Fla. Stat. §166.041; Sections
209.00(J-K), LDC.
10.

Respondent, Morgan Group Development, LLC (“Applicant”), is

a Houston, Texas based development company. A2.10. Applicant is the
contract purchaser of the Property. A2.16. Kamil Salame, City Partner for
Applicant, is also listed as Applicant within the record. A2.10.

8
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JURISDICTION, STANDING, AND VENUE
Certiorari Review
10. This is an action seeking certiorari review of (1) Resolution No.
2021-52 for conditional use to allow establishment of a residential use on
property located at 42501 U.S. Highway 19 North in the Commercial General
(CG) Future Land Use Map category. A1.1-2; (2) Ordinance 2021-15 which
amended the official zoning map for 64.17 acres for the real property located
at 42501 U.S. Highway 19 North and approved the Preliminary Planned
Development for Anclote Harbor Residential Planned Development; and (3)
Resolution 2021-60 approving Application 21-102 for the Final Development
Plan for the Anclote Harbor Residential Planned Development. A2.1; A2.8.
11.

Citizens seek issuance of a writ of certiorari quashing, setting

aside, reversing or otherwise invalidating Resolution No. 2021-52, Ordinance
2021-15, and Resolution 2021-60.
12.

Review of quasi-judicial decisions of a commission shall be

commenced by filing a petition for writ of certiorari in accordance with Florida
Rules of Appellate Procedure 9.100(b) and (c) and 9.190(b)(3) within thirty
9
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days of rendition of the order to be reviewed. This action is brought without
limitation pursuant to Florida Rule of Appellate Procedure 9.100 and Florida
Rule of Appellate Procedure 9.190(b)(3). This action is governed by the
Florida Rules of Appellate Procedure and not by the Florida Rules of Civil
Procedure.1

The Court’s March 25, 2022 “Order Consolidating Cases and Dismissing
Petitions for Writ of Certiorari Without Prejudice” mistakenly relies on a
Florida Rule of Civil Procedure in its consolidation analysis and in footnote
2 (Order at 5), citing Fla. R. Civ. P. 1.270(a) as grounds to order the
consolidation of the three cases. The Order found it:
necessary to address the fact that Petitioner filed three separate
appeals instead of amending or supplementing one appeal.
Judicial resources are finite and limited. Actions such as this are
wasteful and needlessly delay resolution. In similar
circumstances, the Court requests that parties seek leave of
court and either amend or supplement pleadings in the call
already filed. See Fla. R. Civ. P. 1.190(d).
This is not a civil action. This is an appeal of a quasi-judicial proceeding
before a local government. The Florida Rules of Civil Procedure do not apply.
Concerned Citizens appealed three separate orders arising from three
separate and discrete quasi-judicial hearings with different facts, records,
transcripts, testimony, and criteria. While this appellate court may
consolidate proceedings for judicial efficiency and economy, Concerned
Citizens could not perfect its right to appeal by amending a petition. To
perfect an appeal, a party must file a petition for writ of certiorari within thirty
days. The failure to do so jurisdictionally bars the appeal. Fla. R. App. P.
9.030(c)(3); Fla. R. App. P. 9.100; Fla. R. App. P. 9.190.
10
1
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13.

This Court has jurisdiction pursuant to Article V, section 5(b),

Florida Constitution, which provides that a circuit court shall have the power
to issue a writ of certiorari.
Standing
14.

Concerned Citizens appeals the City of Tarpon Springs

(“City”) Anclote Harbor Project approvals in Resolution 2021-52,
Ordinance

2021-15,

and

Resolution

2021-60

(collectively

the

“Approvals”) as void. Any affected resident, citizen or property owner of the
governmental unit in question has standing to challenge an ordinance that is
void as improperly enacted. Renard v. Dade County, 261 So. 2d 832, 838
(Fla. 1972). Florida courts recognize standing for citizen groups to challenge
void ordinances under this test. Upper Keys Citizens Ass’n, Inc. v. Wedel,
341 So. 2d 1062, 1064 (Fla. 3d DCA 1977); Save Brickell Ave., Inc. v. City
of Miami, 395 So. 2d 246, 247 (Fla. 3d DCA 1981). No special injury is
required for actions attacking void ordinances. Upper Keys Citizens at 1064;
see also Rhodes v. City of Homestead, 248 So. 2d 674, 674-675 (Fla. 3d
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DCA 1971). Concerned Citizens files a Memorandum of Law in Support of
Standing filed concurrently and adopted and incorporated herein.
Venue
Venue is proper in this Court pursuant to section 47.011, Florida Statutes.
FACTS RELIED UPON FOR RELIEF
Property
15.

The Property is located at 42501 U.S. Highway 19 North / Folio

No. 06-27-16-89388-000-0420 on the east side of U.S. Highway 19 North
approximately one mile north of Tarpon Avenue and on the south side of the
Anclote River. A2.2030. Applicant previously listed the Property’s total
acreage as 72.62 acres but the non-submerged acreage on the site is 64.17
acres. A2.1450. The submerged lands on the Property are owned by the
State of Florida. A2.1450. The site is vacant. A2.2032 The site is designated
with three City Comprehensive Plan Categories: CG, Commercial General
(CG), Residential/Office General (R/OG), and Preservation (P). A2.2030.
16.

The Property is within an area recognized in the Anclote River

Watershed Management Plan that includes saltmarsh and mangrove
12

13

dominant systems, along with pockets of uplands, with key habitat support
and buffer along the Anclote River uniquely positioned to showcase a natural
vista to passing drivers, pedestrians, and cyclists along the otherwise
intensely commercially developed US 19 corridor. A2.3400-3402.
Anclote Harbor Project
17.

The Project is a proposed multi-family development that includes

404 residential apartment units, a clubhouse, on-site recreational amenities,
parking and stormwater facilities. A2.2030.
Previous Approval and Pending Petition For Writ of Certiorari
18.

On January 15, 2020, the Commission approved Ordinance

2020-34 which rezoned 72.62 acres on the Property from General Business
to Residential Planned Development and approved a Preliminary Planned
Development for Anclote Harbor Residential Planned Development with
waivers of design requirements. A2.3350-A2.3355. Ordinance 2020-34 was
to be effective in conjunction with the approval of Resolution 2020-72, which
established a residential use in the Commercial General (CG) future land
use district. A2.3358.
13
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19.

Concerned Citizens challenged Ordinance 2020-34 in Pinellas

County Circuit Court by petition for writ of certiorari (“Petition #1”).
Concerned Citizens of Tarpon Springs, Inc. v. City of Tarpon Springs,
Case No. 21-000004-AP (Fla. 6th Jud. Cir.). On March 25, 2022, the Court
dismissed Petition #1 with prejudice. Order, Doc. 34.
July 2021 Applications
20.

On July 22, 2021, while Concerned Citizens’ Petition #1 pended

in Pinellas County Circuit Court, Applicant simultaneously submitted five
applications for the Project, including: 1). Rezoning to RPD, Residential
Planned

Development

(Application

21-100);

2).

RPD

Preliminary

Development Plan (Application 21-101); 3). Conditional Use for a residential
development within the CG Plan Category (Application 21-99); 4). Plan
Amendment for the 6.459-acre Upland Preserve (Application 21-103), and
5). RPD Final Development Plan (Application 21-102 (“collectively
“Applications”). A2.231; A2.904; A2.1064.
21.

Applicant requested that the Anclote Harbor applications be

concurrently reviewed and processed through the City’s staff review and
14
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public hearings. A2.231.
22.

Unlike the original Preliminary Planned Development approval

under Ordinance 2020-34 which had one US Highway 19 access, the new
Preliminary Planned Development proposed a second access driveway on
U.S. Highway 19. A2.601.
23. A planned development in the City is defined as an area of land
planned, developed, operated, and maintained as a single entity under
unified control, with a series of definitively programmed phases built
according to specified plans, and containing residential, commercial, or
industrial development, either singularly or in combination. Section
77.00(N), LDC.
24.

A Residential Planned Development (RPD) district is a planned

development zoning district. Section 78.00(A), LDC.
25.

Section 76.00, LDC provides the purpose, intent, and objectives

of Planned Development (zoning) Districts in the City. All uses in a Planned
Development District shall be consistent with the Comprehensive Plan.
Section 76.00(L), LDC. Where a proposed use is inconsistent with the
15
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Comprehensive Plan, a plan amendment shall be required prior to any
approval of a project. Section 76.00(L), LDC.
26.

Planned Development Districts are established by amendment

to the Official Zoning Atlas and must satisfy specific criteria. Section 79.00,
LDC. The Planned Development shall be found consistent with the goals,
objectives, and policies of the Comprehensive Plan in effect at the time of
the review. Section 79.00(A), LDC. 26.
27.

Zoning map amendments must meet the standards provided in

Section 207.03(A), LDC.
28.

Preliminary Development Plan Review is pursuant to the

requirements of Section 81.00, LDC. Final Development Plan Review is
pursuant to the requirements of Section 82.00, LDC.
29.

The future land use map in the Comprehensive Plan Future Land

Use Element describes the appropriate location of future development based
upon such factors as timing, cost, compatibility, geographic characteristics,
and current development trends. Page 4, FLU, CP. The purpose of the
Future Land Use Element is to serve as a guide to the future development
16
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and redevelopment of the City. Id. It is a spatial regulation of residential,
commercial, industrial, and agricultural land uses. In addition, each land use
category is described in terms of both the types of uses allowable as well as
specific standards to govern the density or intensity of use. Page 4, FLU, CP.
30.

CG is a commercial land use category in the future land use

element. Policy 2.4.3, FLU, CP (“The primary use shall be to designate
existing commercial areas which may be either highway or commercial
oriented and include uses of varying degree and intensity”). Commercial
Land Use Categories provide for commercial uses including products and
services along major corridors and at roadway intersections to serve
residents and visitors on both a localized and regionalized basis. Objective
2.4, FLU, CP.
31. Secondary Uses in CG “shall include Commercial Recreation,
Residential (requires conditional use review for compatibility)”. Policy
2.4.3(e), FLU, CP (emphasis added).
32.

Fla. Stat. §163.3184, Fla. Stat. §163.3187, and Section 207.00-

207.03, LDC establish the process by which the City’s future land use map
17
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and districts (a comprehensive plan amendment) may be amended. Section
209.01(A) through (G), LDC establishes standards for review of conditional
uses.
TRC Reviews and Resubmittals
33.

The Technical Review Committee (TRC) provides professional

and technical review of development applications and review development
applications for compliance with the LDC, Comprehensive Plan, and all
applicable building codes. Section 230.00(A)(C), LDC.
34.

The TRC met on August 5, 2021 and September 2, 2021 to

review Application Nos. 21-99 (conditional use), 21-100 (rezoning), 21-101
(Preliminary Planned Development), and 21-103 (Future Land Use Map
Amendment), and on August 18, 2021, September 29, 2021, and October
21, 2021 to review the Final Planned Development (21-102). A2.904-910;
A2.1623-29; A2.1064-68; A2.2102-2112.
Notice
35.

On September 1, 2021, City published notice of Ordinance No.

2021-15 in the Tampa Bay Times for the September 20, 2021 Planning and
18
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Zoning Hearing and October 26, 2021 and November 9, 2021 Board of
Commissioners Hearings for the Applications.
Planning and Zoning Board Public Hearing
36.

The Planning and Zoning Board held a public hearing on

Ordinance 2021-15 on September 20, 2021.
37.

The Board recommended denial by a 6-1 vote for Application 21-

100 (rezoning) and Application #21-99 (conditional use), and denial by a 7-0
vote for Application 21-101 (preliminary planned development). A1.2.
October 26-28 City Commission Hearing
38.

The Anclote Harbor quasi-judicial hearing started at 7:30 pm on

October 26, 2021. T1.3:2-3.
39. Mayor recognized Concerned Citizens “to be treated and allow to
be up here as an affected party.” T1.17:22-24.2
2

The Order relies on City Attorney Trask’s legal opinion that Concerned
Citizens is “not an affected party” as proof that the City determined Petitioner
was “NOT an affected party and repeatedly said so.” Order at 9. The Mayor
is the “chairman of the board of commissioners and shall preside at all its
meetings.” City of Tarpon Springs Charter, Section 9. The City Attorney is
not the presiding officer of the Commission and the decision of whether
Concerned Citizens was an affected party was not his to make. Instead, the
19
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40.

On October 26, 2021, City staff presented their Case from

approximately 7:50 pm until 11 pm. Applicant began around 11 pm and
continued until the meeting adjourned around 12:30 am. No public
commenters spoke during the October 26, 2021 quasi-judicial hearing.
41. On October 27, 2021, the hearing reconvened and Applicant
presented their case until around 10:30 pm. Concerned Citizens then began
its case.
42. Public commenters did not start to speak until after 2:30 am.
Twenty-nine of the thirty commenters opposed the project. Several objected
to the unreasonableness of the public comment time. Ex., See T2.390:2122. (“I don’t think my brain really works at 3:45 in the morning.”) Concerned
Citizens’ counsel gave closing argument around 4:30 am and remarked on
the difficulty of presenting so late. T2.419:14-16.

City’s Charter provides that the City Attorney “shall attend and advise all
quasi-judicial board meetings of the city.” Section 18 of the City of Tarpon
Springs Charter. While the City Attorney provides advice, he does not rule
on decisions during the hearing. Conflating the Mayor’s and City Attorney’s
scope of authority runs counter to the separation of powers.
20
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43. Resolution 2021-52 was approved by the Commission on October
28, 2021 on or around 4:51 am. T2.440:2-9.
Party Communications to City Prior To November 9, 2021 Hearing
44.

On November 8, 2021, Applicant’s counsel sent the City

proposed changes to the Final Development Plan and Preliminary
Development Plan Conditions of Approval, and a proposed Deed of
Conservation Easement. A.2941-A.2957; A.2958-2969.
45.

On November 8, 2021, Concerned Citizens sent additional

evidence to the Commission for the November 9, 2021 hearing regarding
Ordinance 2021-15, including affidavits from their experts, excerpts from the
City’s comprehensive plan, and PowerPoint Presentations for Wagenfohr’s
testimony and counsel’s closing argument. A2.3227-A2.3309. Concerned
Citizens also sent a letter titled “Pre-Hearing Motions for Anclote Harbor,
November 9, 2021” A2.2791-2794.
46.

On November 9, 2021 at 11:10 am, City Attorney Trask emailed

counsel for Applicant and Concerned Citizens stating that the quasi-judicial
hearing had been completed and that it would not be reopened that night to
21
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take additional testimony or evidence or hear another closing argument.
A.2801-02. However, there could be testimony or evidence related to
changes to the Ordinance proposed by Applicant. Prior to Trask’s email,
there had been no discussion or warning that the scope of the November 9
hearing for Ordinance 2021-15 would be limited to the Applicant’s suggested
change to the Ordinance, which had been sent the day before.
November 9-10, 2021 City Commission Hearing
47.

At the beginning of the hearing, City Attorney repeated his

position to limit the scope of the hearing. T3.4:25; T3.5-6:18. Concerned
Citizens’ counsel objected and proffered into the record what Concerned
Citizens would have presented. T3.16:6-18:15. T3.23:22-24:7. Mayor
overruled the objection. T3.24:8-10.
48.

Concerned Citizens was not allowed to present any evidence,

testimony, witnesses, or cross-examine any witnesses, or closing argument
on any topic aside from addressing the limited edits to the Ordinance
submitted by the Applicant the day before.
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49.

At the end of the hearing, Concerned Citizens’ counsel renewed

the objection to the procedure. T3.132:13-20.
50.

The Commission voted to approve Ordinance 2021-15 by a 3-1

vote. T3. 170:1-7.
51.

The

Commission opened the quasi-judicial hearing

for

Resolution 2021-60 around 11:30 pm, to which Concerned Citizens’ counsel
objected based on the late hour. T3.173:25; T3.174:1-11
52.

Public comment did not start until after 2:30 am. A.3533, Link #3

at 8:07:15.
53.

The Commission voted to approve Resolution 2021-60 around

3:31 am. T3.364:13.
STANDARD OF REVIEW
54.

On certiorari petition of a local government decision to the Circuit

Court, the Circuit Court provides a “first tier” certiorari review, in which it
determines whether: (1) the local government provided the parties
procedural due process; (2) the local government observed the essential
requirements of the law; and (3) the local government’s decision is based on
23
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substantial competent evidence. Sarasota County v. BDR Invests., LLC, 867
So. 2d 605, 607 (Fla. 2d DCA 2004); City of Deerfield Beach v. Vaillant, 419
So. 2d 624, 626 (Fla. 1982).
ARGUMENT
A. The Approvals departed from the essential requirements of law
and are void.
“Whether the essential requirements of law were observed” means
whether the correct law was applied. Haines City Cmty. Dev. v. Heggs,
658 So. 2d 523, 530 (Fla. 1995). Failure to observe the essential
requirements of law means commission of an error so fundamental in
character as to fatally infect the judgment and render it void. State v. Smith,
118 So. 2d 792, 795 (Fla. 1st DCA 1960). In quasi-judicial hearings it typically
involves the interpretation and application of local ordinances. See Colonial
Apartments, LP v. City of Deland, 577 So. 2d 593, 598 (Fla. 5th DCA 1991)
(“the correct law applicable in the case was to give the zoning ordinance its
plain and obvious meaning”). Quasi-judicial boards do not have the power to
ignore, invalidate or declare unenforceable the legislated criteria they utilize
in making their quasi-judicial determinations. Miami–Dade County v.
24
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Omnipoint Holdings, Inc., 863 So. 2d 375, 377 (Fla. 3d DCA 2003); Alvey v.
City of N. Miami Beach, 206 So. 3d 67, 73–74 (Fla. 3d DCA 2016). It is not
necessary that the record reveal that the governing body or its members
have in fact acted capriciously or arbitrarily. It is the opportunity, not the fact
itself, which will render an ordinance vulnerable. City of Miami v. Save
Brickell Ave., Inc., 426 So.2d 1100, 1104 (Fla. 3d DCA 1983) (emphasis
added).
1. Resolution No. 2021-52 is void because it departed from the
essential requirements of law.
a. The City applied the wrong procedure and law by
approving the conditional use of a primary residential use
in the Commercial General (CG) district where only a
secondary (supporting) residential use could be approved.
The correct procedure would have been to amend the future
land use map to allow primary residential use.
The City failed to apply the correct procedure and law by approving an
unauthorized primary residential use in the Commercial General (CG) district
through conditional use criteria set forth in Section 209.01, LDC where only a
secondary residential use could be approved. A1.1-2; A1.10. A primary
residential use in CG would have to be considered as a land use change
25

26

through a future land use map amendment. As such, Resolution 2021-52 is
void.
The City of Tarpon Springs Land Development Code defines a primary
use as “the main use of land or structures, as distinguished from a secondary
or accessory.” Section 241.00(163), LDC. Secondary uses typically serve
support functions to the primary land uses and are of secondary importance
in terms of the area having zoning approval. Definitions, FLU, CP.
Primary Uses in CG are limited to “Office, Personal Service/Office
Support, Retail Commercial, Commercial/Business Service, Transient
Accommodation, Wholesale/Distribution,

Storage/Warehouse.”

Policy

2.4.3(d), FLU, CP. Residential is not listed as a primary use. Secondary uses
include “Residential (requires conditional use review for compatibility)”.
Policy 2.4.3(e), FLU, CP. While a residential use may be allowed as a
secondary or supporting role through a conditional use approval, no similar
procedural vehicle allows the approval of residential use as the primary use
in CG. Policy 2.4.3(d), FLU, CP. Instead, Applicant would need to apply for
a future land use map amendment pursuant to Section 207.03(C), LDC; Fla.
26
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Stat. §163.3184, §163.3187, and generally §163.3177; see also Baker v.
Metropolitan Dade County, 774 So. 2d 14, 20 (Fla. 3d DCA 2000) (county
board was not empowered to elect which plan designation applies; this
decision must be made by the local government’s governing body as
procedures require, citing Fla. Stat. § 163.3184). Separation of powers is
violated by authorizing quasi-judicial boards to direct which planning
designation will apply to property, which is a legislative function. Baker at 21,
n.14, citing City of Miami Beach v. Weiss, 217 So. 2d 836 (Fla.1969).
Here, the proposed Anclote Harbor Project is a multifamily residential
development composed of 404 residential units clustered in five buildings.
A1.89. The Project proposes no commercial, office, retail, transient
accommodation, wholesale, or warehouse on the site. A1.86; see
Preliminary Site Plan at A1.197. In fact, Applicant touted their proposal as a
multifamily residential development instead of an office, retail, or other
commercial development as “downzoning.” A1.699; A1.716; A1.1098 at Link
#1 at 5:38:50-5:39:08. Concerned Citizens’ land use planning expert Richard
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Gehring raised this argument during his October 27th, 2022 testimony.
A2.2699; T.2:209:3-210:9.3
The City’s approval of a primary residential use through a conditional
use based on criteria under Section 209.01 applied the wrong procedure and
law, resulting in a departure from the essential requirements of law. Baker,
774 So. 2d at 20 (Fla. 3d DCA 2000) (county quasi-judicial board departed
from the essential requirements of law by applying commercial designation
on lot instead of property’s actual residential designation in a special
exception application, and circuit court then failed to apply the correct law
when it concluded that the county’s quasi-judicial board had the authority to
reject the plan designation); see Surf Works, L.L.C. v. City of Jacksonville
Beach, 230 So. 3d 925, 930-931 (Fla. 1st DCA 2017) (finding departure from
the essential requirements of law when circuit court and local government

3

Gehring stated, “You are making a de facto land use decision in a
conditional approval…residential use [that] was put there to be a component
of mixed use so there would be activity and people wouldn’t have to all drive
and they could live on the site…So those conditions aren’t happening…The
secondary use is becoming the primary use and you’re making what was a
big business site into a residential site.”
28
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denied rezoning application by relying on code section concerning zoning
amendments instead of section concerning redevelopment districts, which
governed kind of application at issue); see also Shamrock-Shamrock, Inc. v.
City of Daytona Beach, 169 So. 3d 1253, 1256 (Fla. 5th DCA 2015)
(departure from essential requirements of law where relied on code provision
for single-family development when proposed condominium clearly met
code’s definition of multi-family development).
This departure from the essential requirements of law circumvented
the state-mandated process for public and agency review of future land use
map amendments resulting in a violation of a clearly established principle of
law resulting in a miscarriage of justice. See Fla. Stat. §163.3184. A
conditional use is reviewed by Planning and Zoning Board and voted by the
City Commission once. Section 209.00(j), LDC. Future land use map
amendments, even those on 50 acres or less, are required to be reviewed
by numerous state agencies, and affected parties may challenge the local
government’s adoption through a Division of Administrative Hearings
(“DOAH”) petition. Fla. Stat. 163.3184; Fla. Stat. 163.3187(5)(a). Here, no
29
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such review happened, and no such DOAH procedure is available to affected
parties.
Instead, Applicant railroaded through the Anclote Harbor project
rezoning and preliminary planned development approvals on the same day
the conditional use approval was considered during a marathon hearing that
lasted from 6:30 pm till after midnight on October 26th and then from 6:30
pm until 4:51 am on October 27-28th. By circumventing the appropriate
process for a future land use map amendment, Applicant also avoided
complying with restrictions in the Comprehensive Plan specifically relating to
increased residential density from future land use map changes in the
Coastal High Hazard Area, which both Morgan Group’s land use expert
acknowledged would have impacted the approval of the project, and
Concerned Citizens’ land use expert Richard Gehring raised during the
hearing Ex., see A1.701, citing FLU Element Policy 3.3.1. A.1098 at Link #1
at 5:44:40-5:44:57; A2.2707. T2:9:1-9.
b. City applied an erroneous “on balance” Comprehensive
Plan
consistency
standard
to
allow
admitted
inconsistencies which was both a departure from the
30
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essential requirements of law and invalid
unconstitutional delegation of legislative power.

as

an

A quasi-judicial board does not have the power to approve a
development order it knows to be inconsistent with the comprehensive plan.
Baker, 774 So. 2d at 18 (holding circuit court failed to apply correct law in
concluding that county quasi-judicial board had authority to reject
comprehensive plan designations on “fundamental fairness” grounds”); see
also Section 4.00(A)(B), LDC (Requiring development orders to be reviewed
for consistency with the Future Land Use Map and Future Land Use
Element).
Challenges to the consistency of a development order with a local
government Comprehensive Plan are brought pursuant to Fla. Stat.
§ 163.3125, with a notable exception from the Third District. Baker at 18. In
Baker, a Miami-Dade County quasi-judicial board approved a development
order for a commercial self-storage facility which it acknowledged was
inconsistent with the comprehensive plan’s designation for residential use.
Id. The staff recommended approval nonetheless and the county board in its
development order followed the staff’s recommendation. The order thus
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permits a commercial use (the facility’s parking) on residentially planned
property in violation of section 163.3194(1)(a), Florida Statutes (1999). Id.
The Third District stated,
There simply is no necessity for the objectors to challenge the
order as being plan inconsistent. The county knows it is and has
so pronounced. It would serve no purpose to require a verified
complaint to be filed with the county seeking its ruling on
consistency. We will not require such a useless act. As we have
stated, the county staff recommended approval of the application,
and the county board approved it, notwithstanding the plan
inconsistency.
Id.
The County argued that they had authority to reject plan designations
because it was “fundamentally unfair.” Id. The Third District Court of Appeal
rejected the County’s argument and held that “fundamental fairness”
questions are judicial ones within the jurisdiction of the courts, which a county
quasi-judicial board does not have the authority to reject. Id. at 20. The Third
District cited Machado v. Musgrove, 519 So. 2d 629 (Fla. 3d DCA 1987),
which required land use plans to be strictly, rather than flexibly, applied. Id.
at 18. The Third District concluded the County Board was required to deny
the application and quashed the Board’s decision. Id. at 21.
32
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Baker is directly on point and controls. City staff admitted throughout
the “Staff-Report Tarpon Springs Comprehensive Plan Consistency” and
during the October 26, 2021 hearing that the assessment of consistency was
based on an “on balance” approach, identifying specific policies “as policies
of concern with staff analysis provided for in italics.” See ex. A1.200; A1.201;
A1.202; A1.204. Like the County’s “fundamental fairness” approach in Baker,
City departed from the essential requirements of law by using their authority
to pick and choose which provisions of the Plan to apply through an
undefined and vague “on balance” approach. See Machado, 519 So. 2d at
635 (“A comprehensive plan is “not a ‘vest-pocket tool’ for making individual
zoning changes based on political

vagary”). This method also directly

conflicted with the City of Tarpon Springs LDC, which states, “Inconsistency
exists when a development order is in conflict with the goals, objectives, and
policies of the Comprehensive Plan.” Section 121.00(B), LDC; see also City
of Miami v. Save Brickell Ave., Inc., 426 So.2d 1100, 1105 (1983) (finding an
invalid unconstitutional delegation of legislative power where a Commission
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totally disregarded listed criteria and instead bases a decision upon criteria
that are not listed or no criteria at all).
2. Ordinance 2021-15 and Resolution 2021-60 departed from
the essential requirements of law.
a. Commission’s approval of a primary residential use within
the CG district on the Property ignores LDC requirements
to comply with future land use district and density
restrictions.
The Commission departed from the essential requirements of law by
creating a Residential Planned Development that violates the City’s LDC
criteria. The City Land Development Code provides that a Residential
Planned Development is a Planned Development District. Section 78.00(A),
LDC. Where a proposed use in a Planned Development District is
inconsistent with the Comprehensive Plan, a [future land use] plan
amendment shall be required prior to any approval of a project. Section
76.00(l), LDC. A primary residential use in CG future land use category on
the Property is inconsistent on its face with the Comprehensive Plan, and a
plan amendment would be required. Separation of powers are violated by
authorizing quasi-judicial boards to direct which planning designation will
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apply to property, which is a legislative function. Baker at 21, n.14, citing City
of Miami Beach v. Weiss, 217 So. 2d 836 (Fla.1969). As previously explained
in Section (1)(a), the Commission impermissibly allowed a primary
residential use where only secondary was permitted and granted conditional
use where it should have reviewed it via a future land use amendment.
Therefore, a future land use amendment would also be required before the
Commission could approve Ordinance 2021-15 for this residential planned
development. Section 76.00(l), LDC. The City’s approval of Ordinance 202115 based on this fallacy applied the wrong law, resulting in a departure from
the essential requirements of law. Baker, 774 So. 2d at 20 (Fla. 3d DCA
2000) see also Shamrock-Shamrock, Inc. v. City of Daytona Beach, 169 So.
3d 1253, 1256 (Fla. 5th DCA 2015).
Moreover, the Tarpon Springs Land Development Code states, “the
maximum allowable residential densities [in a Residential Planned
Development District] shall be as provided for each Future Land Use
category as listed in the Future Land Use Element of the City of Tarpon
Springs Comprehensive Plan. Section 78.01(D)(1)(a). Here, Applicant
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ascribes 400 residential units to the CG land use (26.65 acres with a density
of 15 units per acre). A2.1648. However, as explained above, a primary
residential use in CG is not permitted, so the true allowable residential
density within CG on the property would be nil unless and until a primary
residential use is approved via a future land use amendment.
b. Ordinance 2021-15 conditioned approval on collateral
agreements between the City and Applicant, amounting to
illegal contract zoning rendering the approval void.
Contract zoning refers to an agreement between a property owner
and a local government where the owner agrees to certain conditions in
return for the government’s rezoning or enforceable promise to rezone.
Chung v. Sarasota Cty., 686 So. 2d 1358, 1359 (Fla. 2d DCA 1996). Zoning
ordinances have been held invalid where they are conditioned upon
separate collateral agreements with the developer. Chung, 686 So. 2d at
1360. Such agreements have been held void because a local government
may not contract away the exercise of its police powers. Hartnett v. Austin,
93 So. 2d 86, 89 (Fla. 1956).
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Here, Ordinance 2021-15 contains several conditions referencing the
City’s collateral agreements with the Applicant. First, Condition #9 in
Ordinance 2021-15 (“Condition 9”) provides:
For purposes of calculating density for the Anclote Harbor
Residential Planned Development, (“Anclote Harbor
RPD”), the Applicant and the City agree that the
uplands acreage and related residential density
ascribed to the portion of the site that is proposed to
be designated as R/OS, Recreational Open Space on
the City’s Future Land Use Map, (“Plan Amendment
Area”) shall be considered a part of developable
uplands of the overall site and has been used to
calculate the allowable density for the Anclote Harbor
RPD. Therefore, the Anclote Harbor RPD is consistent
with the City’s Comprehensive Plan and Land
Development Code as a legally conforming residential
development as to density, and the RPD has the right
to develop and maintain 404 multifamily residential units on
the site in reliance of the density from the Plan Amendment
Area.
A2.4; A2.9-10. (emphasis added).
Applicant submitted Application 21-103 to amend the future land use
of a 6.459-acre Upland Preserve from Residential/Office General Plan
Category to Recreation/ Open Space Plan Category. A2.3534-3547. To date
it has not been adopted. Condition #9 is contingent on the approval of the
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FLUM amendment pursuant to Application 21-103. The City’s agreement to
include Condition #9 amounts to contract zoning because it obligates the
decisionmaking authority to approve the FLUM amendment. Morgran Co. v.
Orange Cty., 818 So. 2d 640, 643 (Fla. 5th DCA 2002) (County
Commissioners agreement to “support” a developer’s request for rezoning
invalidly contracted away its discretionary legislative power as the final
decisionmaking authority). While the FLUM amendment will still appear as a
legislative item for vote in front of the Commission, the hearings would be a
pro forma exercise because the City has already obligated itself to a
decision. See Chung, 686 So. 2d at 1360.
Second, Condition #3 in Ordinance 2021-15 states:
A conservation easement in favor of the City shall be
established over the entire acreage required by the
conditions herein, of Recreation/Open Space and
Preservation Future Land Use Map (FLUM) categories.
The easement shall prohibit the use or transfer of any
remaining density/intensity, restrict the site to certain
recreational amenities, provide for certain water access
facilities, prohibit vessel launching or landing except at
designated water access facilities, and provide for
maintenance free of species listed as invasive in the City’s
Land Development Code in perpetuity. The draft
38

39

conservation easement shall be provided with the Final
Development Plan.
A2.3
Again, the rezoning is conditioned on a separate collateral agreement, the
conservation easement.
There was much discussion and negotiation between the Applicant
and City staff and Commission on the second sentence of Condition #3,
amounting to negotiating the contents of a Conservation Easement, a
separate collateral agreement, during the hearing for Ordinance 2021-15.
See T2.29-31; T2.35; T2.36-38; T2.42; T2.44; T2.136:17-21.
During the hearing for Resolution 2021-60 later that night, City Planner
admitted the purpose of the easement was for the benefit of the City:
We were very specific in the conservation easement about
the things that we wanted, and the conservation easement
be specific to -- you know, to the benefit of the city of
Tarpon Springs.
T2.192:8-12.
The Commission’s inclusion of Condition #3 in Ordinance 2020-15
regarding the terms of the Conservation Easement amounted to illegal
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contract zoning since the Ordinance is contingent on certain conditions in
return for the government’s rezoning or enforceable promise to rezone.
Chung, 686 So. 2d at 1359. The City departed from the essential
requirements of law as this ordinance is based on a void and illegal act.
c. Condition #9 in Ordinance 2021-15 and Condition #1 in
Resolution 2021-60 ignore Section 78.01(D)(3), LDC which
does not allow onsite transfers of density that increase
density over what is permitted for the site as a whole.

Condition #9 also ignores Section 78.01(D)(3), LDC, which provides
that transfers of density are allowed from one portion of the site to another
in order to conserve open space provided that no real increase in density
over that permitted by the applicable Comprehensive Plan occurs for
the site as a whole. The Recreation/Open Space Land Use Category is
intended for areas appropriate to be used for open space and/or recreational
purposes. FLU at 42, CP. No residential use or density, either primary or
secondary is permitted in the Recreation/Open Space category in the
Comprehensive Plan. Id.
Condition #9 contracts away the “nil” residential density from R/OS by
agreeing to consider it as developable uplands of the overall site to calculate
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the allowable density for the Anclote Harbor RPD. This means the Condition
increases the density over what would be permitted on the site as designed
and contemplated with the FLUM amendment, and therefore does not
comply with Section 78.01(D)(3). Separation of powers are violated by
authorizing quasi-judicial boards to direct which planning designation will
apply to property, which is a legislative function. Baker at 21, n.14, citing City
of Miami Beach v. Weiss, 217 So. 2d 836 (Fla.1969).
d. City failed to apply correct law by applying an erroneous
“on balance” Comprehensive Plan consistency standard
to allow admitted inconsistencies.
For the same reasons as stated in Section 1(b) above, the City
departed from the essential requirements of law by applying the erroneous
“on balance” methodology to the Comprehensive Plan consistency analysis.
2.
The City denied both Concerned Citizens and members of
the public procedural due process in the adoption of the Approvals,
constituting a fundamental error and rendering the Approvals void.
Procedural due process requires both fair notice and a real opportunity
to be heard “at a meaningful time and in a meaningful manner.” Keys
Citizens for Responsible Gov’t, Inc. v. Fla. Keys Aqueduct Auth., 795 So. 2d
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940, 948 (Fla. 2001) (quoting Mathews v. Eldridge, 424 U.S. 319, 333
(1976)). Denial of either constitutes fundamental error. Perez v. Maldonato,
324

So.

3d

1011,

1013

(Fla.

3d

DCA

2021).

The

amount

of process due varies based on the particular factual context surrounding an
administrative proceeding. Id.
To qualify under due process standards, the opportunity to be heard
must be meaningful, full and fair, and not merely colorable or illusive.” Dep’t
of Highway Safety & Motor Vehicles v. Hofer, 5 So. 3d 766, 771 (Fla. 2d DCA
2009). Due process is flexible and calls for such procedural protections as
the particular situation demands. Hadley v. Dep’t of Admin., 411 So. 2d 184,
187 (Fla. 1982), (citing Mathews v. Eldridge, 424 U.S. 319, 334 (1976)).
There is no single, unchanging test which may be applied to determine
whether the requirements of procedural due process have been met, and the
court must instead consider the facts of the particular case to determine
whether the parties have been accorded that which the state and federal
constitutions demand. Id.
Numerous facts relating to the timing, sequence, and restrictions on
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the scope of the hearings cumulatively demonstrate that Concerned Citizens
was deprived of a meaningful, full, and fair opportunity to be heard regarding
the Approvals:
a. On October 26, 2021 a little after 7:30 pm, the City presented
its case. A little before 11:00 pm, Applicant began presenting
its case. A.3533, Link #1 at 4:50:40. At around midnight,
Commissioner Jacob Karr had to leave for a family
emergency. T1.208:17-23. Mayor continued the meeting to
the next day at 6:30 pm. T1.209:14-16.
b. During the October 26, 2021 public hearing, no member of the
public was allowed to comment.
c. At the October 27, 2021 public hearing, Applicant continued
presenting its case starting around 6:30 pm until around 10:30
pm.
d. Concerned Citizens did not begin their case until around
10:30 pm. A2.3533, Link #2 at 3:58. Concerned Citizens was
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not permitted to present virtual testimony from their sole traffic
engineer witness despite their requests. A2.2781.
e. Public comment did not begin until after 2:30 am on October
27, 2021. T2.344:13.
f. Several public commenters referenced their inability to
provide meaningful comments or participate due to the
unreasonably late hour. For example, Kim Begay stated it was
“very in poor judgment to keep this hearing going and open
the public comment open at this hour of the morning.”
T2.352:11-14. Jeff Larsen stated, “I don’t think my brain works
at 3:45 in the morning.” T2.390:21-22. Of the thirty public
commenters, all but one opposed the project.
g. Around 2:34 am, Commission unanimously voted to extend
the meeting until 4:30 am and then unanimously voted to
extend it until 5 am. T2.344:17-345-4.
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h. Concerned Citizens’ counsel started its closing argument after
4:25 am and remarked on the difficulty to speak at such an
hour. T2.419:14-16; T2.416:12-417:1.
i.

Commission did not begin discussion until after 4:40 am and
closed the first hearing at 4:51 am. A2.3533 at Link #2 at
10:11; 10:24:27.

j.

On November 8, 2021, Applicant’s counsel sent the City
proposed changes to the Final Development Plan and
Preliminary Development Plan Conditions of Approval.
A.2941- A.2957. Applicant also sent the City a proposed Deed
of Conservation Easement, based on a water management
district template form. A2.2958-2969.

k. On November 8, 2021, Concerned Citizens sent additional
evidence to the Commission for the November 9, 2021
hearing regarding Ordinance 2021-15, including traffic
engineer expert Drew Roark’s affidavit, planner expert
Richard Gehring’s affidavit clarifying points from his testimony
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at the first hearing, excerpts from the City’s comprehensive
plan,

driving

expert

Carl

Wagenfohr’s

PowerPoint

presentation, and Attorney’s closing argument PowerPoint
Presentation. A2.3227-A.3309.
l.

Concerned Citizens also sent the Mayor a letter titled “PreHearing Motions for Anclote Harbor, November 9, 2021,”
requesting a time certain for public comment, the opportunity
to present remote testimony of their traffic engineer expert
Drew Roark and land use planner Richard Gehring, and an
instruction from the City Attorney on Comprehensive Plan
consistency. A2.2791-2794.

m. On November 9, 2021 at 11:10 am, City Attorney Trask
emailed counsel for Applicant and Concerned Citizens:
Please remember that the BOC conducted and
completed the quasi-judicial hearing over two nights
on October 26 and 27th. Both of your clients had the
opportunity to present testimony and evidence as
well as the opportunity to cross examine the other’s
witnesses. At the completion of that hearing you both
had the opportunity and did in fact present closing
arguments. It is my opinion that the quasi-judicial
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hearing will NOT be reopened to take additional
testimony or evidence nor will the BOC entertain
hearing another closing argument or a power
point closing argument. The only reason to
reopen the quasi-judicial hearing would be if the
there were changes in the applications being
considered by the BOC. There have been no
changes to the applications. There have been some
changes to the Ordinance proposed by the Morgan
Group. If either of you wish to present testimony or
evidence related to those changes I think that is
absolutely appropriate to present that testimony or
evidence limited to those issues. Please let me know
before the hearing tonight if you wish to do that. I
have spoken to both of you on the phone about that
possibility. The public hearing will take place,
however, where the public will be allowed to provide
their comments and concerns.
A2.2801-2802 (emphasis added).
Prior to Trask’s email, there had been no discussion or warning
that the scope of the November 9 hearing for Ordinance 202115 would be limited to changes to the application. There was no
statement in the transcript on October 27th that the quasijudicial hearing had been officially closed and not subject to
reopening at the November 9th hearing. In fact, Comm. Karr
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specifically referenced the second reading in November during
his comments on October 27th:
So, if this is read tonight, there's going to be a second
reading later on in November. So, there is some time
to digest and research some more of this as well, too.
So, just because if this passes tonight it doesn't mean
it's over still, just to give you a little more information
as well, too.
T2.431:14-21.
n. At the beginning of the November 9 hearing, City Attorney
Trask claimed the Commission completed the quasi-judicial
proceeding on the 26th, 27th, and 28th and repeated his
opinion on limiting the scope of that night’s testimony to
changes in the ordinance. T3.5, 6-9.
o. Concerned Citizens’ attorney objected to the City Attorney’s
stated limitation in scope of the hearing T3.16-18. She
proffered what Concerned Citizens would have presented
during the hearing:
I would like to at this time proffer into the record what
Concerned Citizens would have presented. We
would have presented a cross examination of
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planner Renea Vincent on the inconsistency with
comprehensive plan, coastal and future land use
elements. A special focus on issues relating to
inconsistency with the mixed used sections and
potential bias. We also would present a cross
examination of Ms. Linda Hess, relating to her
qualifications to comment on traffic safety. Applicant
attorney Ed Armstrong has agreed to allow Drew
Roark's written testimony, Drew Roark, our traffic
engineer, into the evidence but it appears that Mr.
Roark has been denied the opportunity to present
virtually despite good cause shown. We've also -- it
appears that we have been denied the opportunity to
present Richard Gehring virtually, our planner with
over 46 years of experience, to provide further
clarification on mixed use issues. We also, at this
time, would proffer new footage from our former
racecar driving and driving expert Carl Wagenfohr on
driving conditions on US 19 and have submitted
several self-authenticating governmental documents
into evidence, including excerpts of this city's future
land use element and maps from the coastal zone
element. We also proffer an affidavit from Richard
Gehring on the land use issues relating to mixed use
and blatant inconsistencies. I've also offered a
closing argument PowerPoint which weaves the
argument together.
T3.17:4-25; T3.18:1-9.
p. Mayor did not allow Concerned Citizens witnesses Roark or
Gehring to testify virtually at the November 9 hearing.
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T3.21:22-25; T3.22:1. Mayor allowed Drew Roark’s written
testimony into evidence. T3.23:12-18.
q. The quasi-judicial hearing was limited to changes to the
Ordinance and public comment.
r. At the end of the hearing, Concerned Citizens’ counsel
renewed her objection to the procedure, stating:
I would like to renew our objections at this point as
far as the procedure. This should be a second
hearing. Concerned Citizens should have been able
to put on evidence. We should have been able to
cross examine not just on these new conditions, but
on the actual application and we should be able to
put on a closing argument. So we do renew that
objection.
T3.132:13-20.
s. The Commission voted to approve Ordinance 2021-1 by
a 3-1 vote. T3. 170:1-7.
t. After approving Ordinance 2021-15 around 11:30 pm,
the Commission opened the quasi-judicial hearing for
Resolution 2021-60. This was the only hearing for
Resolution 2021-60.
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u. Concerned Citizens’ counsel objected, stating:
I’m renewing my objections and asking again for a
ruling on the motions in the letter I sent yesterday, a
time certain for public comment, it’s now 11:30 that
you’re opening this public hearing. It’s wholly
unreasonable to ask the public to stay here into the
early hours of the night again to do public comment.
So we are requesting for a time certain for public
comments at a reasonable time. We’re also again
requesting virtual participation of our witnesses…
T3.173:25; T3.174:1-11.
v. The Mayor denied these requests. T3.174:17-225;
T3.174:1-7.
w. Vice Mayor Karr stated:
Is there an interest for the Board to go beyond 1:00
in the morning? I do want to respect the public that
want to speak still, and I do want to respect everyone
that has to work tomorrow. Is there an opportunity to
come back another night this week? Has that been
discussed and then is there an interest to go beyond
1:00 in the morning? I just want to get that out there
now because if that's the case, I mean, we might as
well just set it until 6:00 in the morning and go and
not extend it anymore and just keep going, right? So
that's just a concern that I have. I know as it gets
later, we tend to – it’s more difficult to concentrate
and to kind of follow along, but I just want to kind of
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get that out there and see how the rest of the Board
feels.
T3.177:3-18.
x. In response to Vice Mayor Karr’s concern, the City
Attorney suggested they ask both attorneys to give an
estimate as to how much time they’ll need to present
their case. T3.178:4-8. Applicant’s attorney estimated
20 minutes T3.179:1-2, and Concerned Citizens
estimated a half hour to present her case and an hour,
hour and a half for cross examination. T3.179:6-9.
Without bringing it back to a vote to the Commission,
City Attorney stated “We’re ready to proceed then?” and
the Mayor said he was ready to go. T3.179:18-22.
y. Concerned Citizens counsel noted during her crossexamination of the City Planner that it was after
midnight, and “with the time change, it’s like after 1:00
in the morning.” T3.215:6-8.
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z. The Commission extended the meeting until 3:00 am.
T3.240:2-17. Concerned Citizens did not start their case
until 1:35 am. T3.285:16-19.
aa.

The Public did not start public comment until after

2:30 am. A.3533, Link #3 at 8:07:15.
bb.

Applicant’s planner admitted she made a mistake

testifying due to the late hour, stating:
I have to say that it made a mistake when we were
talking up here. I missed one revision and I -- there's
no other reason except the lateness or earliness of
the hour.
T3.345:8-11
cc.The Commission voted to approve Resolution 2021-60
around 3:31 am. T3.364:13.
The United States Supreme Court in Mathews v. Eldridge, 424 U.S.
319, 335 (1976) sets forth three factors to consider in deciding what
procedural due process requires:
First, the private interest that will be affected by the
official action; second, the risk of an erroneous
deprivation of such interest through the procedures
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used, and the probable value, if any, of additional or
substitute procedural safeguards; and finally, the
Government’s interest, including the function
involved and the fiscal and administrative burdens
that the additional or substitute procedural
requirement would entail.
Concerned Citizens’ private interest was to advocate for the protection
of the Property from development, which would be affected by the
Commission’s approval of a rezoning and Preliminary Planned Development
on the property through Ordinance 2021-15.
The risk of erroneous deprivation for Concerned Citizens’ interest was
high. During the October 26-28th hearing, Concerned Citizens’ opportunity
to be meaningfully heard was severely hindered by being relegated to speak
at unreasonably late (and early) hours of the morning. Concerned Citizens’
witnesses’ and counsel’s energy waned, as well as the Commission’s ability
to listen. Additionally, the public commenters, of whom twenty-nine out of
thirty opposed the project, could not speak until after 2:30 am on the second
day, over eight hours after the hearing began. Several commenters
mentioned their inability to function at such an unreasonable hour. Speaking
after 2:30 am is simply not a meaningful time and manner to be heard, nor
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can one expect the attention of the voting decisionmaker at this time. The
proceedings were unfairly biased against Concerned Citizens since the City
and Applicant both presented and concluded their cases during earlier hours
between 6:30 pm and midnight.
At the November 9th hearing, despite Concerned Citizens counsel’s
protests, the scope of the hearing was narrowed on the day of the hearing to
Ordinance and condition changes with no reasonable warning. As a result of
the City’s 11th hour decision, Concerned Citizens was de facto cut out of the
second hearing and deprived of the opportunity to cross examine witnesses
and present evidence or testimony. In a quasi-judicial hearing, a party “must
be able to present evidence, cross-examine witnesses, and be informed of
all the facts upon which the commission acts.” Carillon Cmty. Residential v.
Seminole Cty., 45 So. 3d 7, 10 (Fla. 5th DCA 2010), (citing Kupke v. Orange
County, 838 So. 2d 598, 599 (Fla. 5th DCA 2003)). The failure to give a party
the chance to present witnesses or testify violates this fundamental right of
a full and fair opportunity to be heard. Julia v. Julia, 146 So. 3d 516, 521 (Fla.
4th DCA 2014). The right to call witnesses is one of the most important due
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process rights of a party. Pascual v. Dozier, 771 So. 2d 552, 554 (Fla. 3d
DCA 2000).
Even though the Mayor allowed Concerned Citizens’ traffic engineer’s
written testimony into evidence, neither he, nor Gehring, nor any of
Concerned Citizens’ other witnesses were permitted to testify during the
second hearing for Ordinance 2021-15. Concerned Citizens’ counsel
proffered the contents of her cross examination of the City’s planner and
traffic engineer, which raised serious issues as to the quality of the City’s
planning analysis and credibility of the City’s traffic witness. However, no
cross examination was permitted during the second “quasi-judicial” hearing
on Ordinance 2021-15. Concerned Citizens was also deprived of the
opportunity to do a closing statement at the second hearing of Ordinance
2021-15. Meanwhile, Applicant was allowed to discuss their suggested
changes to the Ordinance and attached conditions relating to collateral
agreements during the hearing, which like Concerned Citizens’ evidence,
had been sent to the City on November 8th.
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The fiscal and administrative burden to continue the first hearing on
October 27th to another time to allow testimony and public comment at a
reasonable hour would be minor compared with the potential for erroneous
deprivation by depriving Concerned Citizens of a reasonable opportunity to
put on their case. There was no emergency to approve a residential
development on this eternally vacant parcel. A2.2682; A2.2692. Applicant,
who is a “contract purchaser” of the Property, does not hold title to the
property, does not have a building permit, and currently does not have
tenants. They hold a prospective financial and property interest. On October
27, the project was still subject to a second hearing on November 9, 2021.
Continuing the October 27 meeting to another day would have not burdened
Applicant’s or City’s interests. There was no fair or logical reason for the
Commission to make Concerned Citizens put on their case hours later after
the other parties, open the one public comment period after 2:30 am on the
second night, and then vote at 4:51 am. On November 9, the additional time
needed for Concerned Citizens to put on their case was relatively minor.
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There was also no compelling reason for the Commission to railroad
through an approval of Resolution 2021-60 on the same night as Ordinance
2021-15. Concerned Citizens risk of erroneous deprivation was high, as
admitted by Vice Mayor Karr who admitted that as it gets later, it was difficult
to concentrate and follow along. T3.177:14-16. It would have been high value
and low fiscal and administrative burden to continue the hearing to another
night.
NATURE OF RELIEF SOUGHT
WHEREFORE, Citizens respectfully requests that this Honorable
Court:
a. Assert jurisdiction over the parties to the subject matter of this
proceeding;
b. Declare that the Commission’s approvals of Resolution 2021-52,
Ordinance 2021-15 and Resolution 2021-60 constituted a
departure from the essential requirements of law;
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c. Declare that the Commission failed to afford procedural due
process during the approvals of Resolution 2021-52, Ordinance
2021-15 and Resolution 2021-60.
d. Issue a Writ of Certiorari quashing the Commission’s decision
to

approve

Resolution 2021-52,

Ordinance 2021-15 and

Resolution 2021-60.
Dated this 25th day of April, 2022.
Respectfully submitted,
/s/Jane Graham
JANE GRAHAM, FBN 68889
Sunshine City Law
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that the foregoing document – Petition for Writ
of Certiorari– has been delivered to Jay Daigneault, attorney for City of
Tarpon Springs., Trask Daigneault, LLP, Harbor Oaks Professional Center,
1001 South Fort Harrison Avenue, Suite 201, Clearwater, FL 33756 by email on April 25, 2022 at jay@cityattorneys.legal, and to Scott McLaren and
E.D. Armstrong, attorneys for Morgan Group Development, LLC, at Hill,
Ward and Henderson, at 600 Cleveland Street, Suite 800, Clearwater, FL
33755 and 3700 Bank of America Plaza, 101 East Kennedy Boulevard,
Tampa,
FL
33602
by
e-mail
on
April
25,
2022
at
scott.mclaren@hwhlaw.com and ed.armstrong@hwhlaw.com.
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CERTIFICATE OF COMPLIANCE
I HEREBY CERTIFY that this Petition and Petitioner’s
Memorandum of Law on Standing collectively comply with the font and
word count requirements of Fla. R. App. P. 9.045 and Fla. R. App. P.
9.100.
/s/Jane Graham
JANE GRAHAM, ESQ.
FBN 68889
P: jane@sunshinecitylaw.com
S: jane@jcgrahamlaw.com
Sunshine City Law
737 Main Street, Suite 100
Safety Harbor, Florida 34695
(727) 291-9526
Attorney for Petitioner Concerned
Citizens of Tarpon Springs, Inc.
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EXHIBIT 2

Baker v. Metropolitan Dade County, 774 So.2d 14 (2000)
25 Fla. L. Weekly D1838

774 So.2d 14
District Court of Appeal of Florida,
Third District.
Thomas BAKER, Aino Baron, Charles Baron
and Hammocks Properties, Inc., Petitioners,
v.
METROPOLITAN DADE COUNTY, a/k/a
Miami–Dade County, a political subdivision of the
State Of Florida, Smithsonian Investments, Inc.,
and BMS Management Company, Respondents.
No. 3D00–1118.
|
Aug. 2, 2000.
|
Rehearing Denied Jan. 3, 2001.
Synopsis
After county zoning appeals board granted application for
special exception, unusual use, and non-use variances, the
Circuit Court Appellate Division, Dade County, Eugene J.
Fierro, Michael B. Chavies, and Maynard A. Gross, JJ.,
upheld county board resolution. Objectors petitioned for writ
of certiorari. The District Court of Appeal, Fletcher, J.,
held that: (1) county board could not approve application
inconsistent with county's comprehensive plan on ground of
fundamental fairness, and (2) parking lot that would serve
commercial use would be commercial.
Petition granted and decision quashed.
Procedural Posture(s): On Appeal.
Attorneys and Law Firms
*16 Charles M. Baron, North Miami Beach, for petitioners.
Bercow & Radell and Jeffrey Bercow, Miami, and Deborah L.
Martohue, Miami; Geller, Geller, Beskin, Shienvold, Fisher
& Garfinkel and Peggy Fisher (Hollywood); Robert A.
Ginsburg, County Attorney and Craig H. Coller, Assistant
County Attorney, for respondents.
Before GERSTEN, FLETCHER, and SORONDO, JJ.
Opinion
FLETCHER, Judge.

Thomas Baker, Aino Baron, Charles Baron, and Hammocks
Properties, Inc. [objectors] have petitioned for a writ
of certiorari, seeking the quashal of a decision of the
appellate division of the circuit court, upholding resolution
no. CZAB2–3–99 of the Miami–Dade County Community
Zoning Appeals Board 2. The county board's resolution
granted an application by the respondent property owners
for a special exception, an unusual use, and several non-use
variances on the subject property. We grant the petition and
quash the circuit court's decision.
Our review is limited to determining whether the circuit court
afforded due process and correctly applied the correct law. 1
Jesus Fellowship, Inc. v. Miami–Dade County, 752 So.2d 708
(Fla. 3d DCA 2000); Maturo v. City of Coral Gables, 619
So.2d 455 (Fla. 3d DCA 1993); Herrera v. City of Miami,
600 So.2d 561 (Fla. 3d DCA), review denied, 613 So.2d 2
(Fla.1992). From our review we conclude that the circuit court
failed to apply the correct law as to several issues.
The property subject to the application consists of four
adjacent lots forming a rectangle. Lot one (approximately
seven-tenths of an acre) is zoned for a number of commercial
uses, 2 but does not automatically allow the desired use (a
self-storage facility), for which use a special exception is
required. Lots two and three, zoned for residential use, 3
together total approximately one and one-half acres. Lot four
is zoned for residential use also, but is a part of the Oleta
River and the river's mangrove fringe. The existence of the
river and its mangroves precedes by far (in geologic terms)
the platting and zoning of lot four, which lot all parties
agree is protected from development. As to the county's
comprehensive development master plan, it designates lot one
as business and office, and lots two, three, and four as lowmedium density residential.
In its efforts to develop a self-storage facility on lot one
(the only commercially plan-designated and zoned lot) the
property owners applied to the county for a special exception
therefor. In order to increase the size of the requested facility
beyond that which could be built on lot one alone, a site
plan was submitted which includes the use of residentially
plan-designated and zoned lots two and three in conjunction
with commercial lot one. Specifically, the site plan calls for
lots two and three to be used for the required parking and
landscaped open space, for a self-storage *17 facility of the
size proposed on lot one. 4
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In order to accomplish this over-size commercial enterprise
it was necessary for the property owner to receive the county
board's approval, at a public hearing, of numerous requests:
(1) a special exception to permit a self-storage facility;
(2) six variances: 5 to lot coverage, floor area ratio,
parking, setback, lot boundary wall, and subdivison
street requirements;
(3) an unusual use to permit the parking to be located in a
zone [RU–3M, residential] more restrictive than the use
[BU–2, commercial] it serves. 6
The county board, against the objectors' protests, approved
the requests. Our reasoning follows, whereby we have
concluded that the circuit court failed to apply the correct law.
As we observed in Jesus Fellowship, Inc. v. Miami–Dade
County, 752 So.2d at 709:

“An applicant seeking special
exceptions and unusual uses needs
only demonstrate to the decisionmaking body that its proposal is
consistent with the county's land use
plan; that the uses are specifically
authorized as special exceptions and
unusual uses in the zoning district;
and that the requests meet with the
applicable zoning code standards of
review. If this is accomplished, then
the application must be granted unless
the opposition carries its burden,
which is to demonstrate that the
applicant's requests do not meet the
standards and are in fact adverse to the
public interest.”

See also First Baptist Church of Perrine v. Miami–Dade
County, 768 So.2d 1114 (Fla. 3d DCA 2000). Thus, when an
applicant seeks approval of a special exception or an unusual
use, the applicant's first concern is its proposal's consistency
with the local government's land use plan. 7
It is plan consistency that we will first address. The property
owners, however, argue that the objectors are precluded

from raising the plan's inconsistency by certiorari review.
Ordinarily, it is true, if an aggrieved or adversely affected
party undertakes to challenge a development order as being
inconsistent with the land use plan, the sole method available
is that provided by section 163.3215, Florida Statutes (1999).
This section provides that an action for injunctive or other
relief challenging the plan consistency of a development
order cannot be brought until the complaining party has
filed a verified complaint with the local government, thus
providing an opportunity to eliminate without litigation any
plan inconsistency. If the local government fails to correct
an inconsistency, then the aggrieved party is free to file its
court action. The time limits of *18 section 163.3125, as
a practical matter and as a legal matter, preclude judicial
challenges by certiorari review. See Poulos v. Martin County,
700 So.2d 163 (Fla. 4th DCA 1997). The correct action
for such challenges is ordinarily one for declaratory and
injunctive relief, with a trial de novo. Poulos, at 165–66.
However, here we have the square peg that won't fit in
the round hole. In making its recommendation the county
staff concluded that the applied-for development order would
allow a use inconsistent with the county's comprehensive
plan; i.e., the parking for the commercial self-storage
facility would be located on property designated by the
county's plan for residential use. The staff recommended
approval nonetheless and the county board in its development
order (resolution no. CZAB2–3–99) followed the staff's
recommendation. The order thus permits a commercial use
(the facility's parking) on residentially planned property in
violation of section 163.3194(1)(a), Florida Statutes (1999).
There simply is no necessity for the objectors to challenge
the order as being plan inconsistent. The county knows it is
and has so pronounced. It would serve no purpose to require
a verified complaint to be filed with the county seeking its
ruling on consistency. We will not require such a useless act. 8
As we have stated, the county staff recommended approval
of the application, and the county board approved it,
notwithstanding the plan inconsistency. The county staff's
recommendation states:
“Although only the BU–2 zoned portion of the site (Lot
1) is [plan] designated for Business and Office use, which
is consistent with the Master Plan, the remaining portion
of the site is designated for Low–Medium residential
density and the proposed parking within such designation
to serve the commercial use will be inconsistent with the
same. 9 Notwithstanding, staff believes that it would be
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fundamentally unfair to deny this application due to the fact
that a portion of the RU [residential] zoned portion of the
site is a part of the environmentally sensitive Oleta River
and mangroves.” 10 [e.s.]
Based on their interpretation of the doctrine of “fundamental
fairness,” the county and the property owners contend that
the county board has the authority (1) to reject the land
use plan designations, and (2) to determine what land use
plan designations should instead be applied. We find to the
contrary.
Our analysis of this “fundamental fairness” argument begins
with Machado v. Musgrove, 519 So.2d 629 (Fla. 3d DCA
1987), wherein this court dealt with the supremacy of land
use planning over zoning. In Machado, Dade County and the
property owners therein unsuccessfully argued that section
163.3194(4)(a) of the Act required land use plans to be
flexibly applied, rather than—as this court concluded—
strictly applied. Section 163.3194(4)(a) may be found in
Machado, at footnote 6. It read then as it does here (1999
version):
*19 “A court, in reviewing local governmental
action or development regulations under this act, may
consider, among other things, the reasonableness of the
comprehensive plan, or element or elements thereof,
relating to the issue justiciably raised or the appropriateness
and completeness of the comprehensive plan, or element
or elements thereof, in relation to the governmental action
or development regulation under consideration. The court
may consider the relationship of the comprehensive plan,
or element or elements thereof, to the governmental action
taken or the development regulation involved in litigation,
but private property shall not be taken without due process
of law and the payment of just compensation.” [e.s.]
As to section 163.3194(4)(a), this court stated, at 635:
“We read the provision, in context, as a recognition of the
court's inherent power to take into account fundamental
fairness questions as may arise from a strict application of
the plan—not as a license to second-guess the legislative
body where there is simply the to-be-expected collision of
the plan with private interests.” [e.s.]
“Fundamental fairness” questions are judicial ones, within
the jurisdiction of the courts, and are so recognized by the
legislature.

The county and the property owners contend that the county
has by ordinance empowered its quasi-judicial zoning boards
with this inherent power of the courts. Thus, they contend,
county boards can invalidate plan designations and replace
the eradicated designations with whatever designations the
county boards see fit to apply. For this proposition they call
upon section 2–114(c)(2), Miami–Dade County Code, part of
the Legislative Intent section of the county's land use plan.
Section 2–114(c)(2) reads:

“The Comprehensive Development
Master Plan shall not be construed
to
preempt
considerations
of
fundamental fairness that may arise
from a strict application of the
Plan. Accordingly, the Plan shall
not be deemed to require any
particular action: (a) where the plan is
incomplete or internally inconsistent,
(b) that would constitute a taking of
private property without due process
or fair compensation; or (c) which
would deny equal protection of the
laws.”

The county and the property owners contend that the county
board legally applied this section when it determined that it
would be fundamentally unfair for lot four to remain part
of the Oleta River, determined not to apply the existing
residential designations on lots two and three, and instead
elected to apply a commercial designation thereon. 11
Our reading of code section 2–114(c)(2) leads us to conclude
that it is not an empowerment of any board, but a reflection
of the county's desire that in a court review of development
orders, Machado's insight into fundamental fairness not be
lost in the shuffle. Indeed, if we viewed this statement of
intent as an empowerment of administrative boards, we would
be compelled to declare it unconstitutional as not providing
sufficient standards upon which the boards could act; 12 *20
as attempting to grant judicial powers 13 to administrative
boards; and as violating the separation of powers. 14
We also would be required (if the county's and the property
owner's position were correct) to declare that the county
ordinance, section 2–114(c)(2) of the code, must fall because
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of its conflict with state law. 15 Their argument has the county
board electing which plan designation to apply. Pursuant
to the Act, however, that choice is made by the local
government's governing body, and only after the procedures
required by the Act. See, e.g., § 163.3184, Fla. Stat. (1999).
In summary as to plan inconsistency, the county board was
required to deny the application. The circuit court failed to
apply the correct law when it concluded that the county's
quasi-judicial board had the authority to reject the plan
designation on the subject property and to determine which
designation to apply thereto.
As we previously stated, an applicant for a special exception
or unusual use must also demonstrate that the applied-for use
is specifically authorized in the zoning district in which it
is to be located. Jesus Fellowship, Inc., 752 So.2d 708. The
unusual use here applied for was one to permit commercial
parking to be located in a residential zone. As we have
previously noted, see footnote 6, the county code contains no
such unusual use authorization. Section 33–13, Miami–Dade
County Code, lists the unusual uses which may be permitted.
It authorizes:
“Parking (noncommercial parking in zones more restrictive
than in which the use it serves is located) ....” [e.s.]
As the application was for an unusual use to permit
commercial parking in a more restrictive zone, the requested
unusual use was not an authorized one and the county board
had the duty to deny the unusual use.
However, the county and the property owners take the
position that the parking proposed to be located on lot two
is noncommercial parking even though it will serve the
commercial use (the self-storage facility). This position is
at odds with the county staff's recommendation, which the

county board followed, recognizing that the parking on lot
two serves the commercial use on lot one and therefore is
inconsistent with the residential designation on lot two.
Clearly, the self-storage (commercial) use cannot survive if
it has no parking for people who wish to use it. The parking
is as critical to the self-storage operation as the five-story,
self-storage structure itself. In Homer v. Dadeland Shopping
Center, 229 So.2d 834 (Fla.1970), the Florida Supreme Court,
in dealing with the ad valorem taxation of a shopping center's
parking area, noted at 837:
“So it is that the land used for the parking area is an
integral part of the shopping center and just as important to
its development as the land upon which *21 the buildings
are to be erected. The tax assessor was justified in placing
the same value on the land used for the parking area as the
land upon which the improvements were erected.” [e.s.]
Parking lots which serve commercial uses are themselves
commercial. This is true whether the customer pays for the
parking (at the parking lot or elsewhere) or whether the
parking cost is absorbed by the owner or tenants of the
commercial structure and the customer lays out no cash for
parking on the lot. The requested unusual use is not authorized
in the residential district and must be denied.
For the foregoing reasons we conclude that the county board
was required to deny the property owners' application, and the
circuit court failed to apply the correct law in not quashing the
board's decision. The petition for writ of certiorari is granted
and the decision of the circuit court is quashed.
All Citations
774 So.2d 14, 25 Fla. L. Weekly D1838

Footnotes
1

This second element of review is also expressed as whether the essential requirements of the law have been
observed. See Florida Power & Light Co. v. City of Dania, 761 So.2d 1089 (Fla.2000).

2

The county's BU–2 zoning category.

3

The county's RU–3M zoning category.
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4

Lot four, of course, will remain as part of the Oleta River.

5

Designated as non-use variances, thus distinguishing them from use variances. Non-use variances, unlike
use variances, do not require a showing of a legal hardship according to the county code. See § 33–311(A)(4)
(a) and (b), Miami–Dade County Code. The constitutionality of granting non-use variances without a showing
of legal hardship has not been raised.

6

This language was used in the county staff's (department of planning and zoning) recommendation to the
county board, as well as in that board's decision (resolution no. CZAB2–3–99). It is, however, inaccurate.
Section 33–13, Miami–Dade County Code, which in subsection (e) identifies the allowable types of unusual
uses, lists “... parking (non-commercial parking in zones more restrictive than in which the use it serves is
located) ....”[e.s.] This will be discussed infra.

7

Of course, all actions taken in regard to development orders, not just special exceptions and unusual uses,
“shall be consistent with such plan ....” § 163.3194(1)(a), Fla. Stat. (1999). It is in all cases the applicant's
task to demonstrate such plan consistency. Village of Key Biscayne v. Tesaurus Holdings, Inc., 761 So.2d
397 (Fla. 3d DCA 2000); Machado v. Musgrove, 519 So.2d 629 (Fla. 3d DCA 1987), review denied, 529
So.2d 694 (Fla.1988).

8

Similarly, in Village of Key Biscayne v. Tesaurus Holdings, Inc., supra, we did not require the Village to file
an action against itself pursuant to section 163.3125 in order for it to determine that its decision denying a
zoning action as plan inconsistent was correct.

9

The parking on lot two, residentially planned property, is not the only plan inconsistency. The use of lot three
to provide more open space for the self-storage structure on lot one, is also forbidden commercial use on
residentially planned property.

10

It is a non-sequitur to suggest that because a portion of a planned residential lot cannot be developed, then two
adjacent, planned residential lots will be permitted to be used for commercial purposes in order to maximize
a commercial use on a fourth lot. It might be acceptable sequential logic for the number of residential units
that the zoning would have allowed on the undevelopable lot to be transferred to the adjacent residential lots.
That, however, is not before us.

11

Neither the county staff's recommendation nor the county board's resolution states why they consider it to
be fundamentally unfair to let the river be the river just as it was when the property owners purchased it.
Neither do they state which category of unfairness is implicated, i.e., whether (a), (b) or (c) of section 2–
114(c)(2). However, their reference to the inability to use lot four as it is part of a (natural) river smacks of a
“taking” without due process or fair compensation argument. However, Graham v. Estuary Properties, 399
So.2d 1374 (Fla.), cert. denied, 454 U.S. 1083, 102 S.Ct. 640, 70 L.Ed.2d 618 (1981), negates any such
taking argument. See Graham, 399 So.2d at 1382.

12

As this court stated in Machado, at 634:

“Dade County argues that the plan's textual language states a general policy which it is
not bound to follow. We agree with the respondents that if that is the case then there are
no standards or parameters to guide when, where, what kind and how much commercial
use will be permitted in a planned residential zone, leaving the zoning authority free to
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approve, ad hoc, commercial zoning in a residential zone subject only to a deferential
court review. We have previously rejected that philosophy....”

13

That is, the power to determine the illegality or unconstitutionality of legislation (the existing designations).
See Palm Harbor Special Fire Control Dist. v. Kelly, 516 So.2d 249 (Fla.1987)(An administrative agency has
no power to declare a statute void or otherwise unenforceable.); Dade County v. Overstreet, 59 So.2d 862
(Fla.1952); Machado, supra.

14

Separation of powers is violated by authorizing quasi-judicial boards to direct which planning designation will
apply to property, which is a legislative function. See City of Miami Beach v. Weiss, 217 So.2d 836 (Fla.1969);
Metropolitan Dade County v. McGeary, 291 So.2d 28 (Fla. 3d DCA 1974). Although these (and other such
cases) involved legislative zoning districts and the instant case involves legislative planning designations,
the principle remains the same.

15

State general law prevails over local ordinances. E.g., Dade County v. Mercury Radio Service, Inc., 134
So.2d 791 (Fla.1961).

End of Document
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EXHIBIT 4
Interactive Map of this parcel

Sales Query

Back to Query Results

New Search

Tax Collector Home Page

Contact Us

06-27-16-89388-000-0420
Compact Property Record Card

Updated June 4, 2022

Tax Estimator

Ownership/Mailing Address Change Mailing Address
WAL-MART STORES EAST LP
ATTN PROPERTY TAX DEPT
PO BOX 8050
MS 0555
BENTONVILLE AR 72712-8055

Email Print

Radius Search

FEMA/WLM

Site Address
42501 US HIGHWAY 19 N
TARPON SPRINGS

Current Tax District: TARPON
Total Heated SF:
Total Gross SF:
SPRINGS (TS)
[click here to hide] Legal Description
TAMPA & TARPON SPRINGS LAND CO LOTS 42, 45 & 48 & W 1/3 OF LOT 41 & PT OF LOTS 46 & 47 LYING E OF US HWY 19 & VAC ST TO S &
TARPON SPRINGS OFFICIAL MAP, PT OF BLKS 90-93, 96 & 97 & PT LOT 2 BLK 98 LYING E OF US HWY 19 IN NE 1/4 OF SEC 7 ALL DESC FROM SE
COR SEC 6 TH N86DW 885.46FT FOR POB TH N 1319.40FT TH N86DW 1380.36FT TO E R/W OF US HWY 19 TH S 1108.82 FT TH E 56.74FT TH SE'LY CUR
RT RAD 166FT ARC 132.75FT TH SE'LY CUR LT RAD 374FT ARC 242.70FT TH CUR SE'LY RT RAD 35FT ARC 25.16FT TH S40DE 94.70FT TH N88DW
250.89FT TH N81DW 161.05FT TH W 60.34FT TH S 213FT(S) TH S04DE 308.34FT TH S 504.19FT TH N78DE 1956.89FT TH N15DW 474.10 FT TH N86DW
431.33FT TH N 25.08FT TO POB PER O.R.'S 14238 PGS 1040 & 1044 (MAPS S6 & N7-27-16)
Property Use: 1000 (Vacant Commercial Land)

2022 Parcel Use

File for Homestead Exemption
Exemption
Homestead:
Government:
Institutional:
Historic:

2022
No
No
No
No

2023
No
No
No
No

Homestead Use Percentage: 0.00%
Non-Homestead Use Percentage: 100.00%
Classified Agricultural: No

Parcel Information Latest Notice of Proposed Property Taxes (TRIM Notice)
Most Recent Recording

Sales Comparison

14238/1040
Year
2021

Census Tract

Evacuation Zone

Flood Zone

(NOT the same as a FEMA Flood Zone)

(NOT the same as your evacuation zone)

A

Current FEMA Maps

121030273081
Just/Market Value
$5,556,084

2021 Final Value Information
Assessed Value / Non-HX Cap
County Taxable Value
$5,556,084
$5,556,084

School Taxable Value
$5,556,084

Plat Book/Page
H1/116

Municipal Taxable Value
$5,556,084

[click here to hide] Value History as Certified (yellow indicates correction on file)
Year
2020
2019
2018
2017
2016
2015
2014
2013
2012
2011
2010
2009
2008
2007
2006
2005
2004
2003
2002
2001
2000
1999
1998
1997
1996

Homestead Exemption
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No

Just/Market Value
$5,370,389
$5,184,694
$4,998,999
$4,813,304
$4,627,608
$4,441,913
$4,441,913
$4,441,913
$4,441,913
$4,441,913
$5,056,064
$5,977,289
$6,637,200
$6,889,200
$7,141,300
$5,206,200
$1,869,200
$1,869,200
$1,869,200
$1,747,600
$1,747,600
$1,747,600
$1,747,600
$1,767,900
$1,875,000

Assessed Value
$5,370,389
$5,184,694
$4,998,999
$4,813,304
$4,627,608
$4,441,913
$4,441,913
$4,441,913
$4,441,913
$4,441,913
$5,056,064
$5,977,289
$6,637,200
$6,889,200
$7,141,300
$5,206,200
$1,869,200
$1,869,200
$1,869,200
$1,747,600
$1,747,600
$1,747,600
$1,747,600
$1,767,900
$1,875,000

County Taxable Value
$5,370,389
$5,184,694
$4,998,999
$4,813,304
$4,627,608
$4,441,913
$4,441,913
$4,441,913
$4,441,913
$4,441,913
$5,056,064
$5,977,289
$6,637,200
$6,889,200
$7,141,300
$5,206,200
$1,869,200
$1,869,200
$1,869,200
$1,747,600
$1,747,600
$1,747,600
$1,747,600
$1,767,900
$1,875,000

2021 Tax Information
2021 Tax Bill
2021 Final Millage Rate

Tax District: TS
19.7366

79

School Taxable Value
$5,370,389
$5,184,694
$4,998,999
$4,813,304
$4,627,608
$4,441,913
$4,441,913
$4,441,913
$4,441,913
$4,441,913
$5,056,064
$5,977,289
$6,637,200
N/A
N/A
N/A
N/A
N/A
N/A
N/A
N/A
N/A
N/A
N/A
N/A

Municipal Taxable Value
$5,370,389
$5,184,694
$4,998,999
$4,813,304
$4,627,608
$4,441,913
$4,441,913
$4,441,913
$4,441,913
$4,441,913
$5,056,064
$5,977,289
$6,637,200
$6,889,200
$7,141,300
$5,206,200
$1,869,200
$1,869,200
$1,869,200
$1,747,600
$1,747,600
$1,747,600
$1,747,600
$1,767,900
$1,875,000

Ranked Sales (What are Ranked Sales?) See all transactions
Sale Date
Book/Page
Price
Q/U
12 Apr 2005
14238 / 1040
$8,350,000 Q

V/I
V

03 May 1996
02 Feb 1995
02 Feb 1995

Do not rely on current taxes as an estimate following a change in ownership. A
significant change in taxable value may occur after a transfer due to a loss of
exemptions, reset of the Save Our Homes or 10% Cap, and/or market conditions.
Please use our new Tax Estimator to estimate taxes under new ownership.

09331 / 2310
08905 / 0374
08905 / 0371

2021 Land Information
Frontage:

Seawall: No
Land Use
Rivers And Lakes (95)
Vacant Commercial (10)
Vacant Commercial (10)

Land Size
0x0
0x0
0x0

Unit Value
1000.00
75000.00
5.00

Units
25.2700
28.5600
873860.0000

$1,941,700
$1,046,400
$1,888,800

U
U
U

V
V
V

View: Park/Cons/Pres
Total Adjustments
1.0000
1.0000
1.0000

Adjusted Value
$25,270
$2,142,000
$4,369,300

Method
AC
AC
SF

[click here to hide] 2022 Extra Features
Description

Value/Unit

Units

Total Value as New
No Extra Features on Record

Depreciated Value

Year

[click here to hide] Permit Data

Permit information is received from the County and Cities. This data may be incomplete and may
exclude permits that do not result in field reviews (for example for water heater replacement permits).
We are required to list all improvements, which may include unpermitted construction. Any questions
regarding permits, or the status of non-permitted improvements, should be directed to the permitting
jurisdiction in which the structure is located.
Permit Number
0689

Description
NEW IMPROVEMENT

Issue Date
31 Mar 2006

Estimated Value
$7,000,000

+
–

If you are experiencing issues with this map loading, you may need to clear your web browsing history, then close
Interactive Map of this parcel

Map Legend

Sales Query

Back to Query Results
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New Search

Tax Collector Home Page

Contact Us

EXHIBIT 5

City of Tarpon Springs, Florida

Board of Commissioners
324 East Pine Street
Post Office Box 5004
Tarpon Springs, Florida 34688-5004
(727) 938-3711
http://www.ctsfl.us/agenda.htm

WORK SESSION AGENDA
Thursday, April 21, 2022
City Hall Auditorium
Immediately Following Special Session (Anticipated Adjournment 9:15 PM)
CALL TO ORDER
ROLL CALL
1. Meeting Objective – 5 minutes
a. Mayor
b. City Manager
2. Rules of Procedure – 20 minutes
3. Commission Meeting Process – 20 minutes
a. Time Management
b. Defer Items
c. Presentations
d. Roberts’ Rules
e. Parliamentarian
f. Waive Quasi-Judicial Procedures
4. Future Meeting Schedules – 10 minutes
5. Budget – 15 minutes
a. Scheduling
b. Community Priorities for Improvements
c. Staff Priorities for City Operations / Maintenance
d. Funding for Contingencies
6. Future Charter Amendments – 20 minutes
7. Prospective Property Purchases – 20 minutes
8. Anclote Harbors Update – 10 minutes
9. Comprehensive Plan / Land Development Code Near-Term Amendments – 15 minutes
10. Temporary Use Permitting / Food Trucks – 15 minutes
BOARD AND STAFF COMMENTS – 5 minutes
ADJOURNMENT

Work sessions are intended to provide opportunities for Commissioners to study issues, gather
and analyze information and clarify questions. No votes are conducted during work sessions.
These sessions are open to the public but are not the appropriate forum for public comment.
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ANCLOTE HARBOR PERMIT REVIEW SPREADSHEET - PERMIT APPLICATION 21-3073 - UPDATED APRIL 14, 2022
NO.

CONDITIONS / REQUIREMENTS (from Ord 2021-15 and Resolution 2021-60)

Required Submittal Point
building permit application (i.e., building
permit for vertical construction)

Requirement Satisfied?

Review Date

ORD 2021-15 Waiver 1

Maximum building height of 53 feet

Res 2021-60 Cond. 1

Res 2021-60 Cond. 3

For purposes of calculating density for the Anclote Harbor Residential Planned Development,
(“Anclote Harbor RPD”), the Applicant and the City agree that the uplands acreage and related
residential density ascribed to the portion of the site that is proposed to be designated as R/OS,
Recreation/Open Space on the City’s Future Land Use Map (“Plan Amendment Area”) shall be
considered a part of developable uplands of the overall site and has been used to calculate the
allowable density for the Anclote Harbor RPD. Therefore, the Anclote Harbor RPD is consistent
with the City’s Comprehensive Plan and Land Development Code as legally conforming
residential development as to density, and the RPD has the right to develop and maintain 404
multifamily residential units on the site in reliance of the density from the Plan Amendment Area
“US 19 Roadway Improvements Plan” submitted by the applicant is predicated upon approval by
the Florida Department of Transportation. Since these items are proposed to be finalized after
approval of the Final Development Plan, the applicant is advised that any change in the
configuration may trigger a required amendment to the Preliminary and Final Planned
Development plans (Exhibit C)
Upon separate application for construction of any docking facility on the Anclote River the
applicant shall also include educational signage related to the natural resources of the Anclote
River Watershed, with the approval of the applicable permitting agencies

Res 2021-60 Cond. 4

The applicant shall demonstrate compliance with the wetland mitigation protocol outlined in the
City’s Comprehensive Plan Coastal Management Element Policy 1.1.1, Item 2 in the event that
the option of mitigating wetland impacts on the project site is rejected by the applicable
permitting agencies

Advisory Comment

No

3/14/2022

Res 2021-60 Cond. 5

The developer is responsible for obtaining applicable permits from all other agencies and meeting
the minimum requirements of the Comprehensive Zoning and Land Development Code and for
paying all applicable fees

Advisory Comment

No

3/14/2022

Advisory Comment

No

3/14/2022

Yes

3/14/2022

Res 2021-60 Cond. 2

Res 2021-60 Cond. 7

A site work and building permit application with construction plans that are in full compliance
with the approved Final Planned Development shall be submitted within one year of the date of
Final Planned Development approval
An application for Future Land Use Map (FLUM) amendment and adjustment shall be provided
prior to, or at the time of submittal of the site work/building poermits along with digital map
coiverage of all final Recreation/Open Space (R/OS) and Preservation (P) coverage in a format
acceptable to the City. The proposed Recreation/Open Space (R/OS) FLUM category
desgination shall cover the entire acreage of longleaf pine/xeric oak habitat proposed for
preservation (currently estimated at 13.89 acres). The Preservation (P) FLUM Designation shall
be adjusted to cover the entire acreage of wetlands proposedf for preservation (currently
estimated at 21.17 acres).

Res 2021-60 Cond. 8 (a)

National Green Building Standard Bronze-level building features and materials, solar panels.

Res 2021-60 Cond. 8 (b)

Electric vehicle charging network layout.

Res 2021-60 Cond. 6

Res 2021-60 Cond. 9
Res 2021-60 Cond. 10
Res 2021-60 Cond. 11
Res 2021-60 Cond. 12

Res 2021-60 Cond. 13a
Res 2021-60 Cond. 13b

The Wetland Enhancement Plan details including a tree and vegetation survey, and a planting
layout plan (Exhibit D).
A first finished floor elevation of a minimum of three (3) feet above the required base flood
elevation for all occupied buildings.

Advisory Comment

Status Detail

3/14/2022

Not yet submitted

3/14/2022

No action needed

Advisory Comment

3/14/2022

FDOT permit submitted; This is compliant

Advisory Comment

3/14/2022

Not yet submitted
Applicant responded to SWFWMD RAI indicating intent to
purchase mitigation credits. Applicant advised that this
would require BOC approval as a change to a condition of
approval. Applicant has indicated that they will follow
original plan to mitigate on site.
Permit for wetland jurisdictional line approval from
SWFWMD received. Permits for wetland mitigation and
gopher tortoise relocation not yet received. See additional
notes below for status of other permits known to be
required.
Site construction permits received and are compliant with
the approved Final Planned Development, however all
conditions of approval of Resolution 2021-60 have not been
met.
Applications for amendment of entire longleaf pine/xeric
oak habitat from Commercial General and
Residential/Office General to Recreation/Open Space
Received along with drawings. These are being processed
under application numbers 21-103 and 22-02. Digital
coverages (acceptable format) of proposed Recreation/Open
Space and of Preservation areas have been received and
approved.

site construction application (i.e., building
permit for site work)
building permit application (i.e., building
permit for vertical construction)
site construction application (i.e., building
permit for site work)

Acceptable flood proofing/mitigation for the sewer lift station and electrical components
Completion of, and State verification of, a Level 1 Cultural Resource Assessment Survey of the
entire project site.

site construction application (i.e., building
permit for site work)
building permit application (i.e., building
permit for vertical construction)
site construction application (i.e., building
permit for site work)
site construction application (i.e., building
permit for site work)

Southwest Florida Water Management District and any other applicable agency for wetland
impacts and mitigation and stormwater management system
Permits for the installation of the sewer infrastructure from all applicable agencies including, but
not limited to, City of Tarpon Springs right-of-way utilization permits

site construction application (i.e., building
permit for site work)
site construction application (i.e., building
permit for site work)
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EPLAN NOTES FOR STAFF

Exhibit C = 2.c US 19 Roadway
Improvements Plan.pdf in Design
Review Project #21-102

Not yet submitted
Yes

No

3/31/2022

3/31/2022

Shown on plans

Tree and vegetation survey of wetland area not yet
submitted. Wetland planting layout not yet submittted.

Under Review

3/31/2022

Yes

4/14/2022

No

3/31/2022

Not yet submitted
Floodproofing plan submitted; currently under review for
compliance by Utilities staff
Phase I CRAS, and State verification letter acknowledging
Phase I CRAS, have both been submitted.
SWFWMD permit approved wetland jurisdictional line
submitted. SWFWMD permit for wetland impacts and
stormwater management not submitted.

No

4/14/2022

Not yet submitted

Exhibit D = 2.d Wetland Enhmt
Plan 10-13-21.pdf in Design
Review Project #21-102
Documents

NO.

CONDITIONS / REQUIREMENTS (from Ord 2021-15 and Resolution 2021-60)

Res 2021-60 Cond. 13c

Florida Department of Transportation for roadway improvements

Res 2021-60 Cond. 13d

Florida Department of State for archaeological resources impacts

Res 2021-60 Cond. 14a

Bald eagle impacts avoidance and permit provisions to be included in plan notes to contractor
Impacts avoidance and management for other listed species including indigo snake, gopher
tortoises and other species as reuqired by applicable jurisdictional agencies to be included in plan
notes to contractor
Protocol to be followed in the event of disturbance of previously unidentified archaeological
reosurces (including human remains) to be included in plan notes to contractor
Protocol and code requirements for compliance with the City's noise ordinance to be included in
plan notes to contractor
Preliminary discussion of the proposed Public Art project with the City’s Public Art Committee
to determine feasibility of a project that meets the intent of the Public Art Ordinance in
conjunction with a private/gated development. The applicant/developer may elect to pay into the
City’s public art fund if an acceptable onsite project cannot be provided

Res 2021-60 Cond. 14b
Res 2021-60 Cond. 14c
Res 2021-60 Cond. 14d

Res 2021-60 Cond. 15

Res 2021-60 Cond. 16

Res 2021-60 Cond. 17

Res 2021-60 Cond. 18

Res 2021-60 Cond. 19

Res 2021-60 Cond. 20

Res 2021-60 Cond. 21
Res 2021-60 Cond. 22
Res 2021-60 Cond. 23

Res 2021-60 Cond. 24
Res 2021-60 Cond. 25

Res 2021-60 Cond. 26
Res 2021-60 Cond. 27
Res 2021-60 Cond. 28

Conservation Easement
Conservation Easement

Building architecture shall be substantially compliant with the provided Architectural Elevations
(Exhibit E).
The donation to the City in the amount of $444,000, voluntarily offered by the applicant, shall
provided prior to issuance of a Certificate of Occupancy for the project and shall be deposited
into the City’s Land Preservation Fund

The Conservation Easement approved as part of the Preliminary & Final Planned Development
shall be recorded in the records of the Pinellas County Clerk prior to issuance of the Final
Certificate of Occupancy for the project (Exhibit F)
The post-development eagle management plan contained in the “Environmental Assessment
Report” shall be implemented, including signage locations on the plan set and copies of the
educational board and the informational inserts (Exhibit G)
The Transportation Management Plan strategies shall be implemented / documented, including
location of bike storage configuration, documentation of specific methods to be used for demand
management / commuter assistance, documentation of wireless network and other features that
will support the business center, and the location details and operating documents for the bike
share program (Exhibit H)
The Hurricane Response Plan shall be implemented, including documentation of written
materials to be provided to residents, documentation of a central electronic web site, web
application or email listserv for property staff to communicate information to residents, and
verification of clubhouse emergency back-up power system (Exhibit I).
The baseline monitoring report for the completed wetland enhancement plan.
Documentation of National Green Building Standard Certification at a minimum Bronze level
shall be required prior to the issuance of the Final Certificate of Occupancy for the project
Completion of the Public Art project on site that meets the standards of Section 296.00(B)(1) of
the Land Development Code (LDC) shall be required prior to the issuance of the Final Certificate
of Occupancy for the project. Alternatively, the Applicant may elect to pay into the City’s public
art fund
A copy of the leasing provisions prohibiting the parking or storage of recreational vehicles within
the project site shall be provided prior to the issuance of a Certificate of Occupancy
Verification of all required tree plantings and exotics eradication associated with the Final
Planned Development shall be required prior to the issuance of the Final Certificate of
Occupancy for the project
All trash and debris shall be removed from the entire property prior to the issuance of a
Certificate of Occupancy
All tree plantings on the site will be guaranteed for 100% survival over a one year period from the
date of issuance of a Final Certificate of Occupancy
Dimensional standards of uses and structures allowable in the "Conservation Easement Area"
must meet Americans with Disabilities Act (ADA) standards.
Design and materials of walking trail and amenities proposed for the "Conservation Easement
Area" to be approved by the City and other applicable permitting agencies.

Required Submittal Point
site construction application (i.e., building
permit for site work)

site construction application (i.e., building
permit for site work)
site construction application (i.e., building
permit for site work)
site construction application (i.e., building
permit for site work)
site construction application (i.e., building
permit for site work)
site construction application (i.e., building
permit for site work)

site construction application (i.e., building
permit for site work)

Requirement Satisfied?

Review Date

Status Detail

Yes

4/13/2022

No

4/14/2022

Submitted and compliant
Resource impact review to be included in state permit
reviews by the SWFWMD,, FWC and any other applicable
state agency. These permit reviews have not yet been
received.

Yes

3/31/2022

Protected Species Notes, page C001 of plans

Yes

3/31/2022

Protected Species Notes, Ppage C001 of plans

Yes

3/31/2022

Historic Resources Statement, page C001 of plans

Yes

3/31/2022

General Construction Note #16, page C001 of plans

Yes

1/26/2022

Meeting with Public Art Committee held on February 9,
2022

building permit application (i.e., building
permit for vertical construction)

not yet submitted

prior to FIRST Certificate of Occupancy

not received

EPLAN NOTES FOR STAFF

Exhibit E = 2.e Architectural
Renderings.pdf in Design Review
Project #21-102 Documents

prior to FINAL Certificate of Occupancy

not submitted

prior to FIRST Certificate of Occupancy

not implemented

Exhibit F = 2.f Conservation
Easement Final Adopted.pdf,
AND, 2.f Exhibit to Conservation
Easement.pdf in Design Review
Project #21-102 Documents
Exhibit G = 2.g Envir Assmt
Report 10-13-21.pdf in Design
Review Project #21-102
Documents

not implemented

Exhibit H = 2.h Trans Mgmt Plan
10-13-21.pdf in Design Review
Project #21-102 Documents

prior to FIRST Certificate of Occupancy

prior to FIRST Certificate of Occupancy
prior to FIRST Certificate of Occupancy

not implemented
not received

prior to FINAL Certificate of Occupancy

not received

prior to FINAL Certificate of Occupancy

not completed

prior to FIRST Certificate of Occupancy

not received

prior to FINAL Certificate of Occupancy

not completed

prior to FIRST Certificate of Occupancy

not completed

prior to FINAL Certificate of Occupancy

not completed

Prior to construction/installation

not submitted

Prior to construction/installation

not submitted
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Exhibit I = 2.i Hurricane Respon
Plan.pdf in Design Review Project
#21-102

Item 4 of approved draft
Conservation Easement
Item 4.d. of approved draft
Conservation Easement

From: Thomas Trask <tom@cityattorneys.legal>
Sent: Tuesday, April 5, 2022 1:53 PM
To: Costa Vatikiotis <cvatikiotis@ctsfl.us>; Jacob Karr <jkarr@ctsfl.us>; meisner@ctsfl.us; clunt@ctsfl.us;
pkoulias@ctsfl.us
Cc: Mark LeCouris <mlecouris@ctsfl.us>; Irene Jacobs <ijacobs@ctsfl.us>; Renea Vincent
<rvincent@ctsfl.us>
Subject: Statutory Extension (EO 22-27) -- Anclote Harbor
External Email- Use caution with links and attachments

Mayor, Vice Mayor and Commissioners,
On April 1, 2022 I received the attached letter. The letter puts the City on notice that Morgan Group it
intends to extend the expiration date of its Development Orders pursuant to FS 252.363. This statute
allows a developer to extend expiration dates during a state of emergency (plus 180 days). Governor
DeSantis entered Executive Order 22-27 on February 2, 2022. This Executed Order was for a state of
emergency lasting 60 days (April 3, 2022). Therefore the expiration dates have been extended (240 days)
to July 7, 2023. Let me know if you have questions. DO NOT “REPLY ALL” TO THIS EMAIL. Tom
Thomas J. Trask, Esquire
Board Certified in City, County and Local Government Law
AV Preeminent® Rated Attorney
Tom@cityattorneys.legal
TRASK DAIGNEAULT, LLP

84

SENDER'S DIRECT DIAL:
727-259-6789
SENDER'S EMAIL:
Ed.Armstrong@hwhlaw.com

April 1, 2022
VIA EMAIL AND US MAIL
Tom Trask, Esq.
City of Tarpon Springs
324 East Pine Street

Tarpon Springs, FL 34689
Re:

Anclote Harbor Approvals
Extension of Expiration Date Per Section 252.363, Florida Statutes

Dear Mr. Trask:
On behalf of Morgan Group Development, LLC, the “Developer” of the above-referenced project,
this letter shall serve to notify the City of Tarpon Springs of the Developer’s intent to extend the expiration
date and other deadlines contained in Ordinance 2021-15 and Resolutions 2021-60 and 2021-52
(collectively, the “Development Orders”), pursuant to Section 252.363(1), Florida Statutes, which provides
that the Governor’s Declaration of a State of Emergency tolls the period remaining to exercise rights under
a permit or other authorization for the duration of the Emergency Order, plus an additional six (6) months.
Specifically, the Developer intends to exercise the tolling period and extension of time granted by Governor
DeSantis’ Executive Order as provided for below:
1. Executive Order 22-27. Issued February 2, 2022, this Order includes Pinellas County in its affected
counties. By its terms, the Order will automatically terminate in 60 days, on April 3, 2022, unless
extended.
Under the Florida Statutes, an Emergency Order tolls the expiration dates of development orders
and permits for a period of time equal to the duration of the State of Emergency, plus an additional six (6)
months. Therefore, unless EO 22-27 is extended, the expiration dates of the Development Orders will be
extended by a total of 240 days (60 days plus 6 months). The Developer intends to exercise this extension
of time for the Development Orders, including any additional time that may result from an extension of the
Emergency Order.
Please acknowledge your receipt of this letter and your agreement with the Developer’s right to
extend the expiration dates of the Development Orders. Should you have any questions regarding this
extension, please do not hesitate to contact me at 727-259-6789.
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EXHIBIT 6

From: Patricia McNeese <pmcneese@ctsfl.us>
Sent: Tuesday, May 10, 2022 3:25 PM
To: Cyndi Tarapani <c.tarapani@tarapaniplanning.com>
Cc: Cintron, Artie <Artie.Cintron@kimley-horn.com>; Renea Vincent <rvincent@ctsfl.us>; E.D. Armstrong
<ed.armstrong@hwhlaw.com>; Jaime Maier <jaime.maier@hwhlaw.com>
Subject: RE: Anclote Harbor Future Land Use Map changes
Sounds good. Thanks. -Pat

Patricia L. McNeese, AICP
Principal Planner
City of Tarpon Springs
324 East Pine Street
P.O. Box 5004
Tarpon Springs, FL 34688-5004
727-938-3711, ext. 2255
pmcneese@ctsfl.us

From: Cyndi Tarapani <c.tarapani@tarapaniplanning.com>
Sent: Tuesday, May 10, 2022 3:18 PM
To: Patricia McNeese <pmcneese@ctsfl.us>
Cc: Cintron, Artie <Artie.Cintron@kimley-horn.com>; Renea Vincent <rvincent@ctsfl.us>; E.D. Armstrong
<ed.armstrong@hwhlaw.com>; Jaime Maier <jaime.maier@hwhlaw.com>
Subject: Re: Anclote Harbor Future Land Use Map changes
External Email- Use caution with links and attachments

We are evaluating the issues you raised and will be in touch in a few days to discuss with you.
Thank you.
Cyndi Tarapani
Tarapani Planning Strategies LLC
c. tarapani@tarapaniplanning. com
727-642-2030

1
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Sent from my iPhone
On May 10, 2022, at 11:17 AM, Patricia McNeese <pmcneese@ctsfl.us> wrote:

Cyndi, We will need to defer until we can sort this out. We will defer to the following dates
certain:



P&Z June 20, 2022
BOC July 12, 2022

Thanks. -Pat
Patricia L. McNeese, AICP
Principal Planner
City of Tarpon Springs
324 East Pine Street
P.O. Box 5004
Tarpon Springs, FL 34688-5004
727-938-3711, ext. 2255
pmcneese@ctsfl.us

From: Cyndi Tarapani <c.tarapani@tarapaniplanning.com>
Sent: Monday, May 9, 2022 6:33 PM
To: Patricia McNeese <pmcneese@ctsfl.us>
Cc: Cintron, Artie <Artie.Cintron@kimley-horn.com>; Renea Vincent <rvincent@ctsfl.us>
Subject: Re: Anclote Harbor Future Land Use Map changes
External Email- Use caution with links and attachments

Pat- I will be at a public hearing tomorrow morning so will review when I return. I'm not exactly sure
which slide is the original- I think it is the first slide but not sure. Also not sure what the second and
third slides are trying to show. We did finetune the second area of significant upland habitat to be sure
we were not intruding into any usable area on the site plan. Artie may be able to help on this.
But if you could clarify which is the original and which the proposed, that would be helpful.
thanks-Cyndi

On Mon, May 9, 2022 at 5:17 PM Patricia McNeese <pmcneese@ctsfl.us> wrote:

Hi Cyndi and Artie, I am trying to prepare a packet for next Monday’s Planning and Zoning
Board hearing on the Future Land Use Map amendments. Please see attached 3 slides. Can
you provide any information on the discrepancies between the original exhibit of significant
2
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upland habitat and the surveyed coverage for the habitat? See especially the circled
areas. Trying to reconcile this and get a packet out tomorrow.

Thanks. -Pat

Patricia L. McNeese, AICP
Principal Planner
City of Tarpon Springs
324 East Pine Street
P.O. Box 5004
Tarpon Springs, FL 34688-5004
727-938-3711, ext. 2255
pmcneese@ctsfl.us

--

Cyndi Tarapani
Tarapani Planning Strategies, LLC
128 E. Tarpon Avenue
Tarpon Springs, FL 34689
Phone 727-642-2030
c.tarapani@tarapaniplanning.com

3
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EXHIBIT 7
ERP Info

Location/Other

Results

< Previous Page | Next Page > | Page 1

View Details

of 1 | View All | Viewing: 1 - 1 of 1 Records | Total qualifying records: 1

ERP App ID Prefix Permit # Rev # Minor Mod Project Name

View Details 826759

43

44868

1

N

Anclote Harbor 06/17/2021

Change order of search results

Download all search results

Change Layout

Download Data
Search

Need help?

App Recd Date Issued Date O&M Date Status

Environmental Resource Permit Search

89

A

Incomplete Individual R

Note: Max# of records displayed is: 300
Change Max# of records to return, then click Search button to activate.

Reset

Email: WMISHelpDesk@watermatters.org
Phone: 352-754-3456 or 1-800-423-1476 (FL
only) ext. 5678.

Type

ERP Info

Location/Other

Results

< Previous Page | Next Page > | Page 1

View Details

of 1 | View All | Viewing: 1 - 1 of 1 Records | Total qualifying records: 1

ERP App ID Prefix Permit # Rev # Minor Mod Project Name

View Details 829806

43

13744

6

N

App Recd Date Issued Date O&M Date Status

Anclote Harbor Off-Site Roadway Improvements 08/10/2021

Change order of search results

Download all search results

Change Layout

Download Data
Search

Need help?

Environmental Resource Permit Search

90

Activity

Permittee

Incomplete Individual ROAD PROJECTS Florida D

Note: Max# of records displayed is: 300
Change Max# of records to return, then click Search button to activate.

Reset

Email: WMISHelpDesk@watermatters.org
Phone: 352-754-3456 or 1-800-423-1476 (FL only) ext. 5678.

Type

Data Warehouse current as of Jun 5, 2022 02:11 PM

Back to ERP Search Results

ERP Permit: 44868.001 (App: 826759)
General

Tracking

Location

Map

Fee

Condition Tracking

Construction

Documents

Noticing

Not all file of record information is displayed here. The information that is not displayed may be in draft status or has been deemed “exempt” from public view and copying using this online viewing tool. Access to redacted versions of
this information (when applicable) can be obtained by visiting the appropriate service office or by contacting the District at 352-754-3456 or 1-800-423-1476 (FL only) ext. 5678. Florida Statute 119 requires the District to state the
basis for any claimed exemption. A detailed explanation and the specific statutory exemption are available by contacting the District at the phone numbers provided above.

Doc Doc

Document
Type
Document
Type

Date

RAI/CLAR Supplemental Response

5/2/2022 11:32:27 AM

Response to Clarification

3/24/2022 12:09:20 PM

Calculations/Drainage Information

3/24/2022 12:08:13 PM

Calculations/Drainage Information

3/24/2022 12:08:13 PM

Environmental Information

3/24/2022 12:08:13 PM

Plans

3/24/2022 12:08:13 PM

Plans

3/24/2022 12:08:13 PM

Clarification Letter

12/3/2021 2:11:53 PM

Goto

Need help?
Email: WMISHelpDesk@watermatters.org
Phone: 352-754-3456 or 1-800-423-1476 (FL only)
ext. 5678.
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Date

Download

Download

Data Warehouse current as of Jun 5, 2022 02:11 PM

Back to ERP Search Results

ERP Permit: 44868.001 (App: 826759)
General

Tracking

Location

Map

Fee

Condition Tracking

Construction

Documents

Permit Information

Dept:

TAMPA

Permit:

43

Status:

Permittee

44868

Incomplete

Project
Anclote Harbor
Name:
App
6/17/2021
Received:
Issue
Date:
Expiration
Dt:

Deleted:
Delete
Reason:

Noticing

1

Type:
Activity
Code:

Individual
RESIDENTIAL
Project
Code:
MULTI-FAMILY RESIDENT
Rule
62-330.054 F.A.C.
Number:
Minor
Mod:

Acres
Owned:
Project
Size:

WMIS
Create
Permit:

72.62

Name:

Wal-Mart Stores East,

Address1:

Attn. Cody Johnson

Address2:

702 SE 8th Street

City/St/Zip:

Bentonville
AR
72716
813 635-5526 Ext:

Phone:
Fax:
Email:
Permit Mail
Method:

cody.johnson@walma
EMail

Applicant

29.62

Name:
Address1:

<< Unselected >>

Address2:
City/St/Zip:
Phone:
Fax:
Email:
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Ext:

Goto

Need help?
Email: WMISHelpDesk@watermatters.org
Phone: 352-754-3456 or 1-800-423-1476 (FL only)
ext. 5678.

93

